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Washington,  Wednesday,  May  7,  1941 


The  President 


EXECUTIVE  ORDER 

Establishing  the  Division  of  Defense 
Aid  Reports  in  the  Office  for  Emer¬ 
gency  Management  of  the  Executive 
Office  of  the  President 

By  virtue  of  the  authority  vested  in 
me  by  the  Constitution  and  Statutes  and 
by  the  Act  of  March  11, 1941,  entitled  “An 
Act  to  Promote  the  Defense  of  the  United 
States”  (hereafter  referred  to  as  the  Act) , 
in  order  to  define  further  the  functions 
and  duties  of  the  Office  for  Emergency 
Management  of  the  Executive  Office  of 
the  President  in  respect  to  the  national 
emergency  as  declared  by  the  President 
on  September  8,  1939,  and  in  order  to 
provide  for  the  effective  administration 
of  said  Act  in  the  interest  of  national 
defense,  it  is  hereby  ordered  as  follows: 

1.  There  is  established  within  the  Of¬ 
fice  for  Emergency  Management  of  the 
Executive  Office  of  the  President  the  Di¬ 
vision  of  Defense  Aid  Reports,  at  the  head  I 
of  which  shall  be  an  Executive  Officer  ap¬ 
pointed  by  the  President.  The  Exec¬ 
utive  Officer  shall  receive  compensation 
at  such  rate  as  the  President  shall  ap¬ 
prove  and,  in  addition,  shall  be  entitled 
to  actual  and  necessary  transportation, 
subsistence,  and  other  expenses  inci¬ 
dental  to  the  performance  of  his  duties. 

2.  Subject  to  such  policies  and  direc¬ 
tions  as  the  President  may  from  time  to 
time  prescribe,  the  Division  of  Defense 
Aid  Reports  shall  perform  and  discharge 
the  following  described  duties  and 
responsibilities: 

a.  Provide  a  central  channel  for  the 
clearance  of  transactions  and  reports,  and 
coordinate  the  processing  of  requests  for 
aid  under  the  Act. 

b.  Maintain  such  system  of  records  and 
summary  accounts  to  be  approved  by  the 
Bureau  of  the  Budget,  as  may  be  necessary 
for  adequate  administrative  and  financial 
control  over  operations  under  the  Act  and 
as  will  currently  reflect  the  status  of  all 
such  operations. 

c.  Prepare  such  reports  as  may  be  nec¬ 
essary  to  keep  the  President  informed  of 


progress  under  the  Act;  assist  in  the 
preparation  of  reports  pursuant  to  Sec¬ 
tion  5b  of  the  Act;  and  serve  generally  as 
a  clearing  house  of  information  for 
agencies  participating  In  the  program. 

d.  Perform  such  other  duties  relating 
to  defense  aid  activities  as  the  President 
may  from  time  to  time  prescribe. 

3.  Within  the  limitation  of  such  funds 
as  may  be  allocated  for  the  Division  of 
Defense  Aid  Reports  by  the  President,  the 
Executive  Officer  may  employ  necessary 
personnel  and  make  provision  for  the  nec¬ 
essary  supplies,  facilities,  and  services. 
In  so  far  as  practicable,  the  Division  of 
Defense  Aid  Reports  shall  use  such  gen¬ 
eral  business  services  and  facilities  as  may 
be  made  available  to  it  through  the  Office 
for  Emergency  Management  or  other 
agencies  of  the  Government. 

Franklin  D  Roosevelt 
The  White  House, 

May  2, 1941. 

[No.  87511 

[F.  R.  Doc.  41-3290;  Filed,  May  5,  1941; 

3:51  p.  m.] 


MILITARY  ORDER 

By  virtue  of  the  authority  vested  in 
me  as  President  of  the  United  States  and 
as  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States,  I  hereby 
designate  Major  General  James  H. 
Burns,  of  the  United  States  Army,  as 
Executive  Officer  of  the  Division  of  De¬ 
fense  Aid  Reports  in  the  Office  for  Emer¬ 
gency  Management,  to  administer  the 
functions  described  in  the  Executive  Or¬ 
der  establishing  said  Division,1  which 
functions  are  essentially  of  a  military 
character,  under  the  direction  and  super¬ 
vision  of  the  President  as  Commander  in 
Chief  of  the  Army  and  Navy  of  the  United 
States. 

Franklin  D  Roosevelt 
Commander  in  Chief. 

The  White  House, 

May  6,  1941. 

IF.  R.  Doc.  41-3295;  Filed,  May  6,  1941; 
10:32  a.  m.] 
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Rules,  Regulations,  Orders 


TITLE  7— AGRICULTURE 

CHAPTER  VIII— SUGAR  DIVISION  OF 
THE  AGRICULTURAL  ADJUSTMENT 
ADMINISTRATION 

Part  802 — Sugar  Determinations 

DETERMINATION  OF  A  FARM 

Pursuant  to  the  provisions  of  subsec¬ 
tion  tb)  of  section  304  of  the  Sugar  Act 
of  1937,  as  amended,  I,  Paul  H.  Appleby, 
Under  Secretary  of  Agriculture,  do  here¬ 
by  make  the  following  determination: 

§  802.1  Determination  of  a  farm  for 
the  purposes  of  the  Sugar  Act  of  1937,  as 
amended.  Within  the  limits  of  conti¬ 
nental  United  States  for  the  purposes  of 


the  Sugar  Act  of  1937,  as  amended,  a 
farm  means  all  land  farmed  by  an  oper¬ 
ator  within  a  State,  except  that  if  land  ' 
situated  in  more  than  one  State  is  farmed 
by  the  same  operator,  and  if  part  of  the 
work  stock,  farm  machinery,  or  labor 
used  in  the  operation  of  the  land  in  one 
State  is  also  used  in  the  operation  of 
the  land  in  the  other  State  or  States,  all 
of  such  land  shall  be  considered  as  one 
farm. 

This  determination  supersedes  the 
“Determination  of  a  Farm,  Pursuant  to 
subsection  (b)  of  section  304  of  the  Sugar 
Act  of  1937,  and  Determination  of  Farm¬ 
ing  Practices  to  be  Carried  Out  in  Con¬ 
nection  with  the  Production  of  Sugar 
Beets  and  Sugarcane  During  the  Crop 
Year  1937,  Pursuant  to  subsection  (e)  of 
section  301  of  the  Sugar  Act  of  1937,” 
dated  September  20, 1937,  insofar  as  that 
determination  relates  to  the  definition  of 
a  farm.  (Sec.  304,  50  Stat.  911;  7  U.S.C., 
1134) 

Done  at  Washington,  D.  C.,  this  5th 
day  of  May,  1941.  Witness  my  hand  and 
the  seal  of  the  Department  of  Agricul¬ 
ture. 

[seal]  Paul  H.  Appleby, 

Under  Secretary  of  Agriculture. 

[F.  R.  Doc.  41-3297;  Filed,  May  6,  1941; 

11:11  a.  m.] 


Part  802 — Sugar  Determinations 

DETERMINATION  OF  SUGAR  COMMERCIALLY 
RECOVERABLE  FROM  SUGARCANE  IN  PUERTO 
RICO  FOR  THE  1940-41  CROP  YEAR 

Pursuant  to  the  provisions  of  section 
302  (a)  of  the  Sugar  Act  of  1937,  as 
amended,  I,  Paul  H.  Appleby,  Under  Sec¬ 
retary  of  Agriculture,  do  hereby  make 
the  following  determination: 

§  802.41c  Determination  of  sugar  com¬ 
mercially  recoverable  from  sugarcane  in 
Puerto  Rico.  The  amount  of  sugar  com¬ 
mercially  recoverable  from  the  sugarcane 
grown  on  a  farm  in  Puerto  Rico  and  mar¬ 
keted  (or  processed  by  the  producer)  for 
the  extraction  of  sugar  shall  be  obtained 
by  multiplying  the  number  of  short  tons 
of  such  sugarcane  by  the  number  of 
hundredweights  of  sugar,  raw  value, 
commercially  recoverable  per  ton  of  such 
sugarcane,  computed  in  accordance  with 
the  applicable  provisions  of  the  deter¬ 
mination  of  fair  and  reasonable  prices 
for  the  1940-41  crop  of  Puerto  Rican 
sugarcane,  pursuant  to  the  Sugar  Act  of 
1937,  as  amended,  and  the  quantity  of 
96°  sugar  thereby  obtained  shall  be  con¬ 
verted  to  raw  value  basis  in  accordance 
with  the  provisions  of  Title  I  of  the  Sugar 
Act  of  1937,  as  amended.  (Sec.  302,  50 
Stat.  910;  7  U.S.C.,  1132) 

Done  at  Washington,  D.  C.,  this  5th 
day  of  May  1941.  Witness  my  hand  and 
the  seal  of  the  Department  of  Agricul¬ 
ture. 

[seal!  Paul  H.  Appleby, 

Under  Secretary  of  Agriculture. 

[F.  R.  Doc.  41-3298;  Filed,  May  6,  1941; 

11:11  a.  m.] 


CHAPTER  IX— SURPLUS  MARKETING 
ADMINISTRATION 

Part  1121 — Cotton  Stamp  Plan  Regula¬ 
tions  and  Conditions 

Under  the  authority  given  to  the  Sec¬ 
retary  of  Agriculture  by  law,  I,  Paul  H. 
Appleby,  Acting  Secretary  of  Agriculture, 
make,  publish,  and  give  public  notice  of 
the  following  regulations,  to  be  in  effect 
until  changed  or  replaced  by  the  Secre¬ 
tary  of  Agriculture. 

§  1121.100  Definitions.  When  used  in 
the  regulations  in  this  part  or  in  any 
form  or  document  in  connection  with  the 
Cotton  Stamp  Plan,  the  following  words 
or  terms  shall  have  the  meaning  shown 
below: 

(a)  “Secretary”  means  the  Secretary 
of  Agriculture  of  the  United  States  of 
America. 

(b)  “Administration”  means  the  Sur¬ 
plus  Marketing  Administration,  United 
States  Department  of  Agriculture. 

(c)  “Administrator”  means  the  Admin¬ 
istrator,  the  Assistant  Administrator,  or 
the  Chief  of  the  Distribution  Division,  of 
the  Surplus  Marketing  Administration. 

(d)  “Retail  dry  goods  store”  means  a 
merchandising  establishment  from 
which  a  retailer  carries  on  (1)  the  busi¬ 
ness  of  selling  coton  and  cotton  goods  to 
consumers;  (2)  a  merchandising  estab¬ 
lishment  engaged  in  the  retail  distribu¬ 
tion  of  cotton  and  cotton  goods  through 
the  mail,  whenever  in  the  judgment  of 
the  Administration  the  inclusion  of  the 
latter  type  of  establishment  would  effec¬ 
tuate  the  purposes  of  the  Cotton  Stamp 
Plan.  “Retail  dry  goods  store”  does  not 
include  peddlers  or  other  itinerant 
merchants. 

(e)  “Cotton  and  cotton  goods”  means 
any  commodity  or  product  which  is  made 
entirely  in  the  United  States  and  entirely 
from  new  cotton  produced  in  the  United 
States,  and  which  is  sold  in  retail  dry 
goods  stores.  Bindings,  buttons  and 
other  fasteners,  findings,  and  trimmings 
shall  not  be  considered  in  determining 
whether  such  commodity  or  product  is 
made  entirely  of  cotton. 

(f)  “Green  stamps”  means  green  col¬ 
ored  cotton  order  stamps  in  denomina¬ 
tions  of  twenty-five  cents  (25<*)  each. 

(g)  “Brown  stamp”  means  brown  col¬ 
ored  surplus  cotton  order  stamps  in  de¬ 
nominations  of  twenty-five  cents  (250) 
each. 

(h)  “White  stamps”  means  white  col¬ 
ored  cotton  order  stamps  in  denomina¬ 
tions  of  twenty-five  cents  (250)  each. 

(i)  “Cotton  stamps”  means  either 
green  stamps,  brown  stamps,  or  white 
stamps,  or  all  of  them. 

( j )  “Federal  Surplus  Commodities  Cor¬ 
poration,”  “F.S.C.C.,”  or  “Corporation” 
shall  be  construed  to  mean  the  Adminis¬ 
tration.* 

*§§1121.100  to  1121.501,  inclusive,  issued 
under  the  authority  contained  in  sec.  32,  49 
Stat.  774,  as  amended,  50  Stat.  323,  as 
amended;  7  U.S.C.,  Sup.,  612c,  15  U.S.C.,  Sup., 
713c. 
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USE  OF  COTTON  STAMPS 

§  1121.200  Eligibility  to  accept  cotton 
stamps.  Cotton  stamps  may  be  accepted 
in  exchange  for  cotton  and  cotton  goods 
in  any  retail  dry  goods  store  which  has 
filed  an  acceptable  Retailer’s  Statement 
Form  in  the  manner  prescribed  by  the 
Administration.* 

§  1121.201  Identification  of  cotton 
stamp  user.  Cotton  stamps  must  be  used 
by  the  person  to  whom  issued  or  his  agent. 

It  shall  be  the  duty  of  the  retail  dry 
goods  store  to  make  every  reasonable 
effort  to  determine  that  the  person  pre¬ 
senting  cotton  stamps  in  exchange  for 
cotton  and  cotton  goods  is  the  person 
to  whom  such  cotton  stamps  were  issued, 
or  is  his  properly  designated  agent.* 

§  1171.202  Limitation  on  use  of 
stamps.  Cotton  stamps  may  be  accepted 
only  in  exchange  for  cotton  and  cotton 
goods.  Cotton  stamps  shall  not  be  ac¬ 
cepted  by  any  retail  dry  goods  store  un¬ 
less  torn  from  the  cotton  stamp  book  in 
the  presence  of  the  retailer  or  his  em¬ 
ployee  at  the  time  cotton  and  cotton 
goods  are  delivered  thereon:  Provided, 
however,  That  authorized  merchandising 
establishments  may  accept  detached  cot¬ 
ton  stamps  accompanying  an  order  re¬ 
ceived  through  the  mail  when  the  cotton 
and  cotton  goods  ordered  are  to  be  deliv¬ 
ered  by  mail;  and  Provided  further,  That 
any  eligible  retail  dry  goods  store  may 
accept  loose  cotton  stamps  if  there  ap¬ 
pears  on  each  such  stamp  an  identifica¬ 
tion  number,  which  number  shall  be  the 
same  as  the  number  that  appears  on  the 
person’s  stamp  plan  identification  card. 

No  retail  dry  goods  store  owner  or 
employee  may  loan  to  any  person  money 
to  be  used  to  buy  cotton  stamps.  Cotton 
stamps  shall  not  be  sold,  transferred, 
assigned,  or  negotiated,  or  used  for  any 
purpose  or  to  effect  any  arrangement, 
agreement,  scheme,  or  device  contrary 
to  the  regulations  in  §  §  1121.200— 
1121.204.* 

§  1121.203  Change.  No  change  in  cash 
may  be  given  for  cotton  stamps.  Instead 
of  giving  change  in  cash,  a  credit  slip 
may  be  given  to  the  stamp  customer  in 
lieu  of  the  amount  represented  by  the 
unused  part  of  a  cotton  stamp.  Such  a 
credit  slip  must  show  the  amount  due,  the 
name  of  the  retail  dry  goods  store,  and 
the  color  of  the  cotton  stamp  on  which  ! 
credit  is  due.  Credit  slips  may  be  used 
only  by  the  person  to  whom  issued  and 
may  be  exchanged  only  for  cotton  and 
cotton  goods.* 

§  1121.204  Taxation.  Exchange  of 
brown  stamps  for  cotton  and  cotton  goods 
is  not  subject  to  any  tax  on  retail  sales, 
and  no  payment  will  be  made  by  the 
Surplus  Marketing  Administration  on 
claims  supported  by  brown  stamps  where 
the  retail  dry  goods  store,  because  of  a 
retail  sales  tax,  has  delivered  cotton  and 
cotton  goods  of  an  actual  value  of  less 
than  twenty-five  cents  (25(*)  for  each 
brown  stamp  or  has  otherwise  passed  the 
tax  on  to  the  stamp  customer.* 

§  1121.205  Posting  regulations.  All  re¬ 
tail  dry  goods  merchants  participating  in 
the  Cotton  Stamp  Plan  must  have  posted 


in  their  store  at  all  times  a  copy  of  the 
regulations  in  this  part.* 

PAYMENT  FOR  COTTON  STAMPS 

§  1121.300  Payment  of  claims.  Any 
retail  dry  goods  store  owner  may  present 
a  claim  for  the  face  value  of  all  cotton 
stamps  accepted  in  accordance  with  the 
regulations  in  this  part.  Payment  will  be 
made  by  the  Administration  on  any  such 
claim  which  is  properly  certified  and  pre¬ 
sented  for  payment,  provided  the  Admin¬ 
istration  is  satisfied  that  a  proper  claim 
has  been  made.* 

§  1121.301  Collection  agents.  Whole¬ 
salers  or  banks  may  act  as  collection 
agents  for  retail  dry  goods  stores  in  pre¬ 
senting  claims  for  cotton  stamps  to  the 
Surplus  Marketing  Administration.* 

COMPLIANCE 

§  1121.400  Action  against  violators. 
Whenever  tne  Administrator  determines 
that  any  person  has  violated  the  regula¬ 
tions  in  this  part,  the  Administrator  may 
deny  such  person  the  privilege  of  partici¬ 
pating  in  the  Cotton  Stamp  Plan.  The 
Administrator,  or  such  officer  or  employee 
of  the  Surplus  Marketing  Administration 
as  the  Administrator  may  designate  for 
the  purpose,  may  suspend  payment  on 
any  claim  or  claims  of  an  alleged  violator 
or  may  deny  an  alleged  violator  the  privi¬ 
lege  of  participation  in  the  Cotton  Stamp  | 
Plan  pending  a  final  determination  by 
the  Administrator.  In  any  final  deter¬ 
mination,  the  Administrator  may  deny 
payment  on  any  claim  or  claims  sup¬ 
ported  by  cotton  stamps  found  to  have 
been  obtained  in  violation  of  the  regu¬ 
lations  in  this  part.  In  the  event  the 
Administrator  determines  that  any  per¬ 
son  has  accepted  cotton  stamps  in  viola¬ 
tion  of  the  regulations  in  this  part  and 
has  made  and  presented  for  payment,  or 
has  caused  to  be  made  and  presented  for 
payment,  claims  supported  by  such 
stamps  and  that  payment  has  errone¬ 
ously  been  made  thereon,  the  Admin¬ 
istrator  may  deduct  from  any  claim  or 
claims  supported  by  cotton  stamps  ob¬ 
tained  in  full  compliance  with  the  reg¬ 
ulations  in  this  part,  and  presented  for 
payment  by  such  person,  an  amount 
deemed  to  be  sufficient  to  offset  the 
amount  erroneously  paid.  The  Admin¬ 
istrator  may  take  such  action  as  may 
to  him  seem  reasonably  designed  to  make 
effective  any  order  of  denial  or  order  of 
suspension.* 

§  1121.401  Rules  of  procedure  and 
practice.  The  Administrator  may  adopt 
such  rules  of  procedure  and  practice  as 
he  may  deem  necessary  for  the  purpose 
of  determining  violations  of  the  regula¬ 
tions  in  this  part.* 

§  1121.402  Criminal  penalties.  Any 
person  who  makes  or  causes  to  be  made 
any  claim  for  payment,  or  presents  or 
causes  to  be  presented  any  claim  for  pay¬ 
ment,  supported  by  cotton  stamps,  know¬ 
ing  such  claim  to  be  false,  fictitious,  or 
fraudulent,  or  in  violation  of  the  regula¬ 
tions  in  this  part,  shall  be  subject  to  such 
fines  and  punishments  as  may  be  provided 
in  the  United  States  Criminal  Code.* 


CONSTRUCTION 

§  1121.500  Administrative  interpreta¬ 
tions.  The  Administrator  may  issue  in¬ 
terpretations  of  any  of  the  regulations 
in  this  part,  and  such  interpretations 
shall  have  the  force  and  effect  of  the 
regulations  in  this  part.* 

§  1121.501  Derogation  of  rights . 
Nothing  contained  in  the  regulations  in 
this  part,  or  in  any  administrative  in¬ 
terpretations  thereof,  shall  be  construed 
to  be  in  derogation  or  modification  of 
the  right  of  the  Secretary,  the  Surplus 
Marketing  Administration,  or  the  United 
States  to  exercise  any  jurisdiction  or 
power  granted  by  law.* 

These  revised  regulations  governing 
the  Cotton  Stamp  Plan  shall  supersede  all 
regulations  and  conditions  previously 
issued  by  me  and  shall  become  effective 
on  May  5,  1941. 

Tseal]  Paul  H.  Appleby, 

Acting  Secretary  of  Agriculture. 

May  3,  1941. 

[F.  R.  Doc.  41-3279;  Filed,  May  5,  1941; 

11:29  a.  m.] 


TITLE  26-INTERNAL  REVENUE 

CHAPTER  I— BUREAU  OF  INTERNAL 
REVENUE 

[T.  D.  50451 

Regulations  103  and  109  Amended  To 
Conform  to  the  Excess  Profits  Tax 
Amendments  of  1941 

In  order  to  conform  Regulations  103 
[Part  19,  Title  26,  Code  of  Federal  Reg¬ 
ulations,  1940  Sup.l  and  Regulations  109 
[Part  30,  Title  26  of  such  Code,  1941 
Sup.]  to  the  Excess  Profits  Tax  Amend¬ 
ments  of  1941  (Public  Law  10-77th  Con¬ 
gress)  ,  approved  March  7,  1941,  such  reg¬ 
ulations  are  amended  as  follows: 

Part  19 — Income  Tax  Under  the  In¬ 
ternal  Revenue  Code 

regulations  103  1 

Paragraph  1.  There  is  inserted  imme¬ 
diately  preceding  §  19.23  (a)-l  the 

following: 

Sec.  10.  Capitalization  of  advertising,  etc., 
expenditures.  (Excess  Profits  Tax  Amend¬ 
ments  of  1941.) 

***** 

(b)  Amendment  to  Chapter  1.  Section  23 
(a)  of  the  Internal  Revenue  Code  is  amended 
by  adding  at  the  end  thereof  a  new  para¬ 
graph,  applicable  to  taxable  years  beginning 
after  December  31,  1939,  reading  as  follows: 

(3)  Expenditures  for  advertising  and  good 
will.  If  a  corporation  has,  for  the  purpose  of 
computing  its  excess  profits  credit  under 
chapter  2E,  claimed  the  benefits  of  the  elec¬ 
tion  provided  in  section  733,  no  deduction 
shall  be  allowable  under  paragraph  (1)  to 
such  corporation  for  expenditures  for  ad¬ 
vertising  or  the  promotion  of  good  will  which, 
under  the  rules  and  regulations  prescribed 
under  section  733  (a),  may  be  regarded  as 
capital  investments. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall  be 
effective  as  of  the  date  of  enactment  of  the 
Excess  Profits  Tax  Act  of  1940. 
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Par.  2.  There  is  inserted  immediately 
after  §  19.23  (a) -13  the  following  new 
section : 

§  19.23  (a) -14  Expenditures  for  ad¬ 
vertising  or  the  promotion  of  good  will. 

A  corporation  which  has,  for  the  purpose 
of  computing  its  excess  profits  credit, 
elected  under  section  733  to  charge  to 
capital  account  expenditures  for  adver¬ 
tising  or  the  pomotion  of  good  will  which 
may  be  regarded  as  capital  investments 
and  which  were  deducted  for  taxable 
years  beginning  after  December  31,  1935, 
and  prior  to  January  1,  1940,  may  not 
deduct  similar  expenditures  for  taxable 
years  beginning  after  December  31,  1939. 
Such  a  taxpayer  has  the  burden  of  prov¬ 
ing  that  expenditures  for  advertising  or 
the  promotion  of  good  will  which  it  seeks 
to  deduct  for  such  later  taxable  years  may 
not  be  regarded  as  capital  investments 
under  the  provisions  of  the  regulations 
prescribed  under  section  733.  For  rules 
for  determining  what  expenditures  for 
advertising  or  the  promotion  of  good  will 
may  be  regarded  as  capital  investments, 
and  for  information  required  to  be  sub¬ 
mitted  with  respect  to  such  expenditures, 
see  §  30.733-2.  [Regulations  1091 

Part  30 — Regulations  Under  the  Excess 
Profits  Tax  of  1940 

REGULATIONS  109  1 

Par.  3.  The  following  is  inserted  imme¬ 
diately  preceding  §  30.710-1: 

Public  Law  10 — 77th  Congress,  Approved 
March  7,  1941 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  this  Act 
may  be  cited  as  the  “Excess  Profits  Tax 
Amendments  of  1941”. 

Sec.  2.  Unused  excess  profits  credit.  (Ex¬ 
cess  Profits  Tax  Amendments  of  1941.) 

(a)  Section  710  (b)  (3)  of  the  Internal 
Revenue  Code  is  amended  to  read  as  follows: 

(3)  Unused  excess  profits  credit.  The 
amount  of  the  excess  profits  credit  carry-over 
for  the  taxable  year,  computed  in  accordance 
with  subsection  (c). 

(b)  Computation  of  excess  profits  credit 
carry-over.  The  excess  profits  credit  carry- 
nue  Code  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

(c)  Excess  profits  credit  carry-over. 

(1)  Definition  of  unused  excess  profits 
credit.  The  term  “unused  excess  profits 
credit”  means  the  excess,  if  any,  of  the  excess 
profits  credit  for  any  taxable  year  beginning 
after  December  31,  1939,  over  the  exoess 
profits  net  Income  for  such  taxable  year,  com¬ 
puted  on  the  basis  of  the  excess  profits  credit 
applicable  to  such  taxable  year. 

(2)  Computation  of  excess  profits  credit 
carry-over.  The  excess  profits  credit  carry¬ 
over  for  any  taxable  year  shall  be  the  sum 
of  the  following: 

(A)  The  unused  excess  profits  credit  for 
the  first  preceding  taxable  year;  and 

(B)  The  unused  excess  profits  credit  for 
the  second  preceding  taxable  year  reduced  by 
the  amount,  if  any,  by  which  the  excess  profits 
net  income  for  the  first  preceding  taxable  year 
exceeds  the  sum  of: 

(i)  the  excess  profits  credit  for  such  first 
preceding  taxable  year,  plus 

(ii)  the  unused  excess  profits  credit  for  the 
third  preceding  taxable  year. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 


1  6  F.R.  850. 


The  amendments  made  by  this  Act  shall  be 
effective  as  of  the  date  of  enactment  of  the 
Excess  Profits  Tax  Act  of  1940. 

Par.  4.  Section  30.710-2  is  amended  as 
follows: 

(A)  That  portion  of  the  first  para¬ 
graph  following  item  (b)  is  amended  to 
read: 

(c)  A  carry-over  of  the  unused  excess 
profits  credit  (as  defined  in  section  710 
(c)  (1))  for  the  two  preceding  excess 
profits  tax  taxable  years,  computed  as 
provided  in  section  710  (c)  (2). 

In  the  case  of  a  taxpayer  which  is  en¬ 
titled  to  use  the  excess  profits  credit 
based  on  income  or  the  excess  profits 
credit  based  on  invested  capital,  which¬ 
ever  credit  results  in  the  lesser  excess 
profits  tax,  and  which  has  not  disclaimed 
the  use  of  either  credit,  the  term  “excess 
profits  credit  applicable  to  such  taxable 
year,”  within  the  meaning  of  section  710 
(c)  (1),  means  whichever  credit  results 
in  the  larger  unused  excess  profits  credit. 

(B)  There  is  inserted  at  the  end  of 
the  section  the  following: 

The  computation  of  the  excess  profits 
credit  carry-over  provided  in  section  710 
(c)  (2)  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  The  Y  Corporation  has  for 
the  years  1940,  1941,  1942,  and  1943  ex¬ 
cess  profits  net  income  and  applicable 
excess  profits  credits  as  follow's: 


1940 

1941 

1942 

1943 

Excess  profits  not  in¬ 
come  . 

$50, 000 

$100,000 

$200,000 

$210, 000 

Applicable  excess  prof- 

80,000 

150,000 

100,000 

150,000 

i 

The  excess  profits  credit  carry-over  for 
the  year  1943  is  $40,000,  computed  as 
follows: 


The  factors  to  be  taken  into  considera¬ 
tion  in  computing  such  carry-over  are: 


(1)  The  unused  excess  profits  credit 

for  the  first  preceding  taxable  year 
(1942) - None 

(2)  The  unused  excess  profits  credit 
for  the  second  preceding  taxable 

year  (1941) _ $50,000 

(3)  The  excess  profits  net  income  for 

the  first  preceding  taxable  year 
(1942) _  200,000 

(4)  The  applicable  excess  profits 

credit  for  the  first  preceding  tax¬ 
able  year  (1942) _ 160,000 

(5)  The  unused  excess  profits 

credit  for  the  third  preceding  tax¬ 
able  year  (1940) _  30,000 


The  carry-  over  is  the  amount  of  item 

(1)  and  item  (2)  reduced  by  the  amount 
by  which  item  (3)  exceeds  the  sum  of 
items  (4)  and  (5).  The  amount  by 
which  item  (3)  exceeds  the  sum  of 
items  (4)  and  (5)  is  $10,000  ($200,000 
minus  ($160,000  plus  $30,000) ) .  Item  (2) 
reduced  by  such  excess  is  $40,000.  Item 

(2)  so  reduced  plus  item  (1)  is  $40,000 
($40,000  plus  0). 

Par.  5.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.711  (a)-l: 

Sec.  12.  Admissible  assets  of  dealers  in 
securities.  (Excess  Profits  Tax  Amendments 
of  1941.) 

*  •  *  •  * 


(b)  Section  711  (a)  (2)  (A)  is  amended  by 
inserting  after  “companies”  a  period  and  the 
following:  "This  subparagraph  shall  not  ap¬ 
ply  to  dividends  on  stock  which  is  not  a 
capital  asset” 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

Par.  6.  Section  30.711  (a) -1  is  amended 
by  striking  out  the  fourth  sentence  and 
inserting  in  lieu  thereof  the  following: 

As  to  corporations  entitled  to  use  the 
excess  profits  credit  based  on  income  or 
the  excess  profits  credit  based  on  in¬ 
vested  capital,  whichever  credit  results 
in  the  lesser  excess  profits  tax,  and  cor¬ 
porations  required  to  use  the  excess 
profits  credit  based  on  invested  capital, 
see  sections  712  and  741. 

Par.  7.  Section  30.711  (a) -3  is  amended 
as  follows: 

(A)  That  portion  of  the  second  sen¬ 
tence  preceding  the  first  colon  is  amended 
to  read  as  follows: 

Under  section  711  (a)  (2)  no  adjust¬ 
ment  of  normal-tax  net  income  shall  be 
made  for  dividends  received  on  stock 
which  is  not  a  capital  asset  as  defined  in 
section  117,  such  as  stock  held  primarily 
for  sale  to  customers  by  a  dealer  in  secu¬ 
rities.  Otherwise  the  adjustments  are 
the  same  as  the  adjustments  provided  in 
section  711  (a)  (1)  except  that  the  fol¬ 
lowing  additional  adjustments  are  re¬ 
quired  to  be  made: 

(B)  Subdivision  (b)  of  the  first  para¬ 
graph  is  amended  to  read  as  follows: 

(b)  There  shall  be  subtracted  from  the 
normal-tax  net  income  the  amount  of 
dividends  received  from  foreign  corpora¬ 
tions  on  stock  which  is  a  capital  asset, 
except  dividends  (actual  or  constructive) 
on  stock  of  foreign  personal-holding 
companies. 

(C)  Immediately  following  subdivision 
(b)  of  the  example  there  is  added  a  new 
subdivision  reading  as  follows: 

(c)  The  corporation  held  as  a  capital 
asset  the  stock  on  which  the  dividends 
were  received. 

Par.  8.  The  following  is  inserted  im¬ 
mediately  preceding  §30.711  (b)  —1 : 

Sec.  3.  Abnormal  deduction  in  base  period. 
(Excess  Profits  Tax  Amendments  of  1941.) 

Sections  711  (b)  (1)  (G),  (H),  and  (I), 
of  the  Internal  Revenue  Code  are  amended 
to  read  as  follows: 

(G)  Dividends  received.  The  credit  for 
dividends  received  shall  apply,  without  limi¬ 
tation,  to  dividends  on  stock  of  domestic 
corporations: 

(H)  Payment  of  judgments,  and  so  forth. 
Deductions  attributable  to  any  claim,  award, 
judgment,  or  decree  against  the  taxpayer,  or 
interest  on  any  of  the  foregoing,  if  abnormal 
for  the  taxpayer,  shall  not  be  allowed,  and  if 
normal  for  the  taxpayer,  but  in  excess  of  125 
per  centum  of  the  average  amount  of  such 
deductions  in  the  four  previous  taxable  years, 
shall  be  disallowed  in  an  amount  equal  to 
such  excess; 

(I)  Intangible  drilling  and  development 
costs.  Deductions  attributable  to  intangible 
drilling  and  development  costs  paid  or  in¬ 
curred  in  or  for  the  drilling  of  wells  or  the 
preparation  of  wells  for  the  production  of  oil 
or  gas,  and  for  development  costs  in  the  case 
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of  mines,  if  abnormal  for  the  taxpayer,  shall 
not  be  allowed,  and  if  normal  for  the  tax¬ 
payer,  but  in  excess  of  125  per  centum  of  the 
average  amount  of  such  deductions  in  the 
four  previous  taxable  years,  shall  be  disal¬ 
lowed  in  an  amount  equal  to  such  excess;  and 

(J)  Abnormal  deductions.  Under  regula¬ 
tions  prescribed  by  the  Commissioner,  with 
the  approval  of  the  Secretary,  for  the  deter¬ 
mination,  for  the  purposes  of  this  subpara¬ 
graph,  of  the  classification  of  deductions — 

(i)  Deductions  of  any  class  shall  not  be 
allowed  if  deductions  of  such  class  were 
abnormal  for  the  taxpayer,  and 

(ii)  If  the  class  of  deductions  was  normal 
for  the  taxpayer,  but  the  deductions  of  6uch 
class  were  in  excess  of  125  per  centum  of  the 
average  amount  of  deductions  of  such  class 
for  the  four  previous  taxable  years,  they  shall 
be  disallowed  in  an  amount  equal  to  such 
excess. 

(K)  Rules  for  application  of  subparagraphs 
(H),  (I),  and  (J).  For  the  purposes  of  sub- 
paragraphs  (H),  (I),  and  (J)  — 

(i)  If  the  taxpayer  was  not  in  existence  for 
four  previous  taxable  years,  then  such  aver¬ 
age  amount  specified  in  such  subparagraphs 
shall  be  determined  for  the  previous  taxable 
years  it  was  in  existence  and  the  succeeding 
taxable  years  which  begin  before  the  begin¬ 
ning  of  the  taxpayer’s  second  taxable  year 
under  this  subchapter.  If  the  number  of 
such  succeeding  years  is  greater  than  the 
number  necessary  to  obtain  an  aggregate  of 
four  taxable  years  there  shall  be  omitted  so 
many  of  such  succeeding  years,  beginning 
with  the  last,  as  are  necessary  to  reduce  the 
aggregate  to  four. 

(ii)  Deductions  shall  not  be  disallowed 
under  such  subparagraphs  unless  the  tax¬ 
payer  establishes  that  the  abnormality  or 
excess  is  not  a  consequence  of  an  increase 
in  the  gross  income  of  the  taxpayer  in  its 
base  period  or  a  decrease  in  the  amount  of 
some  other  deduction  in  its  base  period,  and 
is  not  a  consequence  of  a  change  at  any  time 
in  the  type,  manner  of  operation,  size,  or 
condition  of  the  business  engaged  in  by  the 
taxpayer. 

(iii)  The  amount  of  deductions  of  any  class 
to  be  disallowed  under  such  subparagraphs 
with  respect  to  any  taxable  year  shall  not 
exceed  the  amount  by  which  the  deductions 
of  such  class  for  such  taxable  year  exceed 
the  deductions  of  such  class  for  the  taxable 
year  for  which  the  tax  under  this  subchapter 
is  being  computed. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

Par.  9.  Section  30.711  (b)-l  is  amended 
as  follows: 

(A)  By  striking  out  the  last  sentence 
in  the  first  paragraph. 

(B)  By  striking  out  the  paragraph  fol¬ 
lowing  the  first  example  and  inserting  in 
lieu  thereof  the  following: 

In  computing  the  tax  for  the  purpose 
of  the  adjustments  required  by  section 
711  (b)  (1)  (A),  the  normal-tax  net  in¬ 
come  or  special-class  net  income  for  each 
base  period  year  shall  be  that  used  in 
the  determination  of  the  average  base 
period  net  income. 

(C)  By  changing  the  last  paragraph 
to  read  as  follows: 

In  connection  with  the  adjustments  re¬ 
quired  to  be  made  by  section  711  (b)  (1) 
(H) ,  (I) ,  and  (J) ,  see  §  30.711  (b)  -2. 

Par.  10.  The  following  is  inserted  im¬ 
mediately  after  §30.711  <b)-l: 

§30.711  (b)-2  Abnormal  deductions 
in  base  period.  Adjustments  in  the  ex¬ 
cess  profits  net  income  for  a  taxable  year 


in  the  base  period  are  required  in  order 
to  disallow  deductions  of  a  class  which 
is  abnormal  for  the  taxpayer,  and  to 
disallow  the  amount  by  which  deductions 
of  a  class  normal  for  the  taxpayer  exceed 
125  percent  of  the  average  amount  of  de¬ 
ductions  of  such  class  for  the  four  previ¬ 
ous  taxable  years.  If  the  taxpayer  was 
not  in  existence  for  four  previous  taxable 
years,  then  the  average  amount  of  de¬ 
ductions  of  any  class  shall  be  determined 
for  the  previous  taxable  years  during 
which  it  was  in  existence  and  the  suc¬ 
ceeding  taxable  years  which  begin  before 
the  beginning  of  the  taxpayer’s  second 
excess  profits  tax  taxable  year.  If  the 
number  of  such  succeding  years  is  greater 
than  the  number  necessary  to  obtain  an 
aggregate  of  four  taxable  years  there 
shall  be  omitted  so  many  of  such  suc¬ 
ceeding  years,  beginning  with  the  last, 
as  are  necessary  to  reduce  the  aggregate 
to  four.  For  example,  in  the  case  of  a 
corporation  coming  into  existence  on 
January  1,  1938,  and  making  its  income 
tax  returns  on  the  calendar  year  basis, 
the  amount  of  deductions  of  any  class 
which  may  be  disallowed  for  the  taxable 
year  1939  may  be  determined  from  the 
average  of  the  deductions  for  the  taxable 
years  1938  and  1940.  The  taxable  year 
1941  is  the  taxpayer’s  second  excess  profits 
tax  taxable  year  and  therefore  may  not 
be  used. 

A  class  of  deductions  is  abnormal  only 
if  the  taxpayer  had  no  deductions  of  that 
class  in  the  taxable  years  prescribed  for 
determining  average  deductions. 

The  taxpayer  must  establish  that  the 
abnormality  or  excessiveness  of  the  de¬ 
duction  is  not  a  consequence  of  an  in¬ 
crease  in  the  gross  income  of  the  taxpayer 
in  its  base  period  or  a  decrease  in  the 
amount  of  some  other  deduction  in  its 
base  period,  and  is  not  a  consequence  of 
a  change  at  any  time  in  the  type,  manner 
of  operation,  size,  or  condition  of  the 
business  engaged  in  by  the  taxpayer. 
For  example,  if  in  1939  the  deductions  of 
an  airplane  manufacturer  for  wages  were 
in  excess  of  125  percent  of  the  average 
of  such  deductions  for  the  four  previous 
taxable  years  because  of  a  training  pro¬ 
gram  for  mechanics  instituted  by  the  cor¬ 
poration  in  1939  to  provide  for  an  ex¬ 
pansion  in  operations,  no  part  of  the 
deductions  will  be  disallowed.  If  a  cor¬ 
poration  distributes  its  product  through 
agents  paid  commissions  on  gross  sales, 
and  due  to  a  rise  in  the  price  of  the  prod¬ 
uct,  both  the  amount  of  gross  income  and 
the  amount  of  deductions  for  commis¬ 
sions  increased,  any  resulting  abnormal 
amount  of  deductions  for  commissions 
will  not  be  disallowed.  If  the  X  Gaso¬ 
line  Corporation  in  1938  and  all  prior 
years  deducted  gasoline  taxes  paid  by 
it  as  a  business  expense  under  section 
23  (a) ,  but  in  1939  included  such  taxes 
for  that  year  in  its  deductions  for  taxes 
paid  under  section  23  (c)  so  as  to  increase 
its  deductions  for  taxes  paid  for  1939  to 
an  amount  in  excess  of  125  percent  of 
its  average  deductions  of  the  same  class 
for  the  four  previous  taxable  years,  the 


abnormal  amount  of  such  deduction  for 
1939  will  not  be  disallowed.  As  to  ad¬ 
vertising  expenditures,  the  provisions  of 
section  733  apply  before  any  determina¬ 
tions  are  made  under  this  section.  See 
§  30.733-3. 

In  order  for  the  deduction  of  any  class 
to  be  disallowed,  the  deductions  of  such 
class  for  the  taxable  year  in  the  base 
period  must  exceed  the  deductions  of  the 
same  class  for  the  taxable  year  for  which 
the  excess  profits  tax  is  being  computed, 
and  any  amount  which  may  be  disal¬ 
lowed  shall  be  no  greater  than  the 
amount  by  which  the  deductions  of  such 
class  for  the  base  period  taxable  year 
exceed  the  deductions  of  the  same  class 
for  the  taxable  year  for  which  the  excess 
profits  tax  is  being  computed.  For  ex¬ 
ample,  if  a  corporation  in  the  base  period 
taxable  year  1938  had  a  deduction  of 
$200,000  and  its  average  of  deductions  of 
the  same  class  for  the  four  previous  tax¬ 
able  years  was  $100,000,  the  amount  of 
$75,000  ($200,000  minus  125  percent  of 
$100,000)  may  be  disallowed,  but  only  if 
the  deductions  of  this  class  in  1938  ex¬ 
ceed  by  this  or  a  greater  amount  the  de¬ 
ductions  of  the  same  class  in  the  tax¬ 
able  year  for  which  the  excess  profits  tax 
is  being  computed.  If  the  tax  is  com¬ 
puted  for  1940  and  the  deductions  of  this 
class  for  1940  are  $100,000,  the  full  $75,- 
000  is  disallowed  for  the  taxable  year 
1938.  If  for  1941  the  deductions  of  this 
class  are  $125,000,  the  full  $75,000  may 
again  be  disallowed  for  the  taxable  year 
1938  in  computing  the  excess  profits  tax 
for  1941.  However,  if  for  1942  the  de¬ 
ductions  of  this  class  are  $150,000,  only 
$50,000  will  be  disallowed  for  the  taxable 
year  1938  in  determining  the  excess 
profits  credit  based  on  income  for  use 
against  the  excess  profits  net  income  for 
1942. 

(a)  Classification  of  deductions.  Sec¬ 
tion  711  (b)  (1)  (H)  and  (I)  sets  forth 
specific  classes  of  deductions,  the  amount 
of  which  in  any  base  period  taxable  year 
may  be  totally  disallowed  if  abnormal  for 
the  taxpayer  or  disallowed  to  the  extent 
of  the  excess  over  125  percent  of  the 
average  of  such  class  if  normal  for  the 
taxpayer.  Section  711  (b)  (1)  (J)  per¬ 
mits  the  classification  of  other  deduc¬ 
tions  in  accordance  with  these  regula¬ 
tions.  In  any  case,  the  amount  of 
deductions  of  any  class  which  may  be 
disallowed  shall  be  determined  in  the 
manner  previously  set  forth  in  this 
section. 

Deductions  attributable  to  any  claim, 
award,  judgment,  or  decree  against  the 
taxpayer,  or  interest  on  any  of  the  fore¬ 
going  are  all  of  the  same  class.  There¬ 
fore,  in  determining  in  the  case  of  a  de¬ 
duction  for  a  judgment,  for  example, 
whether  the  class  of  deductions  is  ab¬ 
normal  or  whether  the  amount  thereof 
for  any  taxable  year  is  in  excess  of  125 
percent  of  average  deductions  of  the 
same  class,  account  must  be  taken  not 
only  of  the  amount  cf  deductions  for 
judgments,  if  any,  allov;cd  in  preceding 
taxable  years,  but  also  of  a  y  deductions 
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arising  out  of  claims,  awards,  and  de¬ 
crees,  and  interest  thereon. 

Deductions  for  intangible  drilling  and 
development  costs  paid  or  incurred  in  or 
for  the  drilling  of  wells  or  the  prepara¬ 
tion  of  wells  for  the  production  of  oil 
or  gas,  and  for  development  costs  in  the 
case  of  mines  are  all  of  the  same  class. 
Therefore,  for  the  purpose  of  determin¬ 
ing  whether  the  deductions  for  one  tax¬ 
able  year  are  abnormal  or  in  excess  of 
125  percent  of  average  deductions  of  this 
class,  and  for  the  purpose  of  determining 
the  amount  to  be  disallowed  in  such 
event,  reference  must  be  made  to  the 
deductions  of  the  entire  class,  rather  than 
to  any  particular  deductible  items  in¬ 
cluded  therein.  Deductions  attributable 
to  the  operation  of  wells  or  mines  are 
not  included  in  this  class. 

Deductions  which  do  not  fall  within 
either  of  the  classes  specified  in  section 
711  (b)  (1)  (H)  and  (I)  may  be  grouped 
by  the  taxpayer,  subject  to  approval  by 
the  Commissioner  on  the  examination  of 
the  taxpayer’s  return,  in  such  other 
classes  as  are  reasonable  in  a  business  of 
the  type  which  the  taxpayer  conducts, 
and  are  appropriate  in  the  light  of  the 
taxpayer’s  business  experience  and  ac¬ 
counting  practice.  Such  a  classification 
will  be  applicable  to  all  other  taxable 
years  considered  at  any  time  in  adjusting 
deductions  under  this  section,  and  must 
be  consistent  with  any  classification  made 
by  the  taxpayer  under  the  provisions  of 
section  721  and  section  722. 

(b)  Statement  required.  If  in  com¬ 
puting  its  excess  profits  net  income  for  a 
taxable  year  in  the  base  period,  the  tax¬ 
payer  claims  the  disallowance  under  sec¬ 
tion  711  (b)  (1)  (H),  (I),  or  (J)  of  any 
amount  previously  allowed  as  a  deduc¬ 
tion,  there  shall  be  submitted  a  full 
statement  showing  the  computation  of 
the  amount  to  be  disallowed,  the  prices 
and  gross  sales  of  the  taxpayer’s  product, 
and  the  condition  of  the  taxpayer’s  busi¬ 
ness  which  demonstrate  that  the  disal¬ 
lowed  amount  is  not  a  consequence  of  an 
increase  in  the  gross  income  of  the  tax¬ 
payer  in  its  base  period  or  a  decrease  in 
the  amount  of  some  other  deduction  in 
its  base  period,  and  is  not  a  consequence 
of  a  change  at  any  time  in  the  type, 
manner  of  operation,  size,  or  condition  of 
the  business  engaged  in  by  the  taxpayer. 
This  statement  shall  be  in  duplicate  and 
shall  include  the  following:  (1)  the  com¬ 
putation  of  the  amount  disallowed,  show¬ 
ing  the  amount  of  the  class  of  deductions 
in  the  base  period  taxable  year  for  which 
any  part  of  such  amount  is  disallowed, 
the  average  amount  of  such  class  for  the 
four  preceding  taxable  years  or  for  such 
taxable  years  as  the  taxpayer  is  re¬ 
quired  to  use  in  determining  this  average 
amount,  and  the  excess  amount  of  de¬ 
ductions  disallowed:  (2)  a  description 
and  the  amount  of  each  item  included  in 
such  class  of  deductions  for  the  taxable 
year  for  which  such  deductions  are  dis¬ 
allowed  and  for  the  taxable  years  in  the 
test  period,  with  the  amount  of  each  and 
a  description  thereof;  (3)  the  amount  of 
such  class  and  the  amount  and  descrip¬ 


tion  of  each  item  in  that  class  for  the  1 
taxable  year  for  which  the  excess  profits 
tax  is  being  computed:  and  (4)  all  other 
facts  upon  which  the  taxpayer  relies. 

Par.  11.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.712-1: 

Sec.  13.  Allowance  of  excess  profits  credit. 
(Excess  Profits  Tax  Amendments  of  1941.) 

Section  712  of  the  Internal  Revenue  Code  Is 
amended  to  read  as  follows: 

Sec.  712.  Excess  profits  credit — allowance. 

(a)  Domestic  corporations.  In  the  case  of 
a  domestic  corporation  which  was  in  exist¬ 
ence  before  January  1,  1940,  the  excess  profits 
credit  for  any  taxable  year  shall  be  an  amount 
computed  under  section  713  or  section  714, 
whichever  amount  results  in  the  lesser  tax 
under  this  subchapter  for  the  taxable  year 
for  which  the  tax  under  this  subchapter  is 
being  computed.  In  the  case  of  all  other 
domestic  corporations  the  excess  profits  credit 
for  any  taxable  year  shall  be  an  amount  com¬ 
puted  under  section  714.  (For  allowance  of 
excess  profits  credit  in  case  of  certain  reor¬ 
ganizations  of  corporations,  see  section  741.) 

(b)  Foreign  corporations.  In  the  case  of  a 
foreign  corporation  engaged  in  trade  or  busi¬ 
ness  within  the  United  States  or  having  an 
office  or  place  of  business  therein,  the  first 
taxable  year  of  which  under  this  subchapter 
begins  on  any  date  in  1940,  which  was  in 
existence  on  the  day  forty-eight  months  prior 
to  such  date  and  which  at  any  time  during 
each  of  the  taxable  years  in  such  forty-eight 
months  was  engaged  in  trade  or  business 
within  the  United  States  or  had  an  office  or 
place  of  business  therein,  the  excess  profits 
credit  for  any  taxable  year  shall  be  an  amount 
computed  under  section  713  or  section  714, 
whichever  amount  results  in  the  lesser  tax 
under  this  subchapter  for  the  taxable  year  for 
which  the  tax  under  this  subchapter  is  being 
computed.  In  the  case  of  all  other  foreign 
corporations  the  excess  profits  credit  for  any 
taxable  year  shall  be  an  amount  computed 
under  section  714. 

(c)  Effect  of  disclaimer  of  credit.  If  the 
taxpayer  states  in  its  return  for  the  taxable 
year  under  this  subchapter  that  it  disclaims 
the  use  of  the  credit  computed  under  section 
713  or  the  use  of  the  credit  computed  under 
section  714,  the  credit  so  disclaimed  shall  not, 
for  the  purposes  of  the  internal  revenue  laws, 
be  applicable  to  the  computation  of  the  tax 
under  this  subchapter  for  such  taxable  year. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

Par.  12.  Section  30.712-1  is  amended 
to  read  as  follows: 

§  30.712-1  Excess  profits  credit;  al¬ 
lowance.  Two  methods  are  provided  for 
computing  the  excess  profits  credit:  The 
income  method  under  which  the  credit  is 
computed  as  provided  in  section  713,  and 
the  invested  capital  method  under  which 
the  credit  is  computed  as  provided  in 
section  714. 

In  the  case  of  the  following  corpora¬ 
tions,  the  excess  profits  credit  for  any 
taxable  year  shall  be  the  credit  based 
upon  income,  computed  as  provided  in 
section  713,  or  the  credit  based  on  in¬ 
vested  capital,  computed  as  provided  in 
section  714,  whichever  credit  results  in 
the  lesser  tax  for  the  taxable  year  for 
which  the  tax  is  being  computed: 

(a)  A  domestic  corporation  which  was 
actually  in  existence  before  January  1, 
1940. 

(b)  A  domestic  corporation  which  is 
an  “acquiring  corporation"  within  the 
meaning  of  section  740  of  Supplement  A 


and  which  was  constructively  in  exist¬ 
ence  at  the  beginning  of  its  base  period. 
(For  computation  of  excess  profits  credit 
based  on  income  in  such  cases,  see  sec¬ 
tions  740  to  744.) 

(c)  A  foreign  corporation  (1)  which  is 
engaged  in  trade  or  business  within  the 
United  States,  or  has  an  office  or  place  of 
business  therein,  at  any  time  during  the 
taxable  year;  (2)  the  first  taxable  year  of 
which  for  the  purposes  of  the  excess 
profits  tax  begins  on  any  day  in  1940;  (3) 
which  was  in  existence  on  the  date  48 
months  prior  to  such  date;  and  (4)  which, 
at  any  time  during  each  of  the  taxable 
years  in  such  48  months,  was  engaged  in 
trade  or  business  within  the  United 
States,  or  had  an  office  or  place  of  busi¬ 
ness  therein.  As  to  what  constitutes  be¬ 
ing  engaged  in  trade  or  business  within 
the  United  States,  see  §  19.231-1.  [Regu¬ 
lations  1031 

If  a  taxpayer  disclaims  in  its  return 
for  a  particular  taxable  year  the  use  of 
either  credit,  the  credit  so  disclaimed 
shall  not,  for  the  purposes  of  the  inter¬ 
nal  revenue  laws,  be  applicable  to  the 
computation  of  the  tax  for  the  taxable 
year  with  respect  to  which  the  disclaimer 
is  made. 

A  domestic  corporation  which  was  not 
actually  in  existence  before  January  1, 
1940,  and  which  was  not  constructively 
in  existence  on  the  date  of  the  beginning 
of  its  base  period,  and  a  foreign  corpora¬ 
tion  which  does  not  meet  the  require¬ 
ments  of  (c)  above,  are  required  to  com¬ 
pute  their  credit  under  the  invested 
capital  method  provided  in  section  714. 

Par.  13.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.713-1 : 

Sec.  4.  Computation  of  average  base  pe¬ 
riod  net  income.  (Excess  Profits  Tax 
Amendments  of  1941.) 

(a)  Section  713  (a)  (1)  of  the  Internal 
Revenue  Code  is  amended  by  striking  out 
“subsection  (b)’’  and  inserting  in  lieu  there¬ 
of  “subsection  (d)”,  and  by  striking  out 
“subsection  (c)”  wherever  occurring  therein 
and  inserting  in  lieu  thereof  “subsection 
(g)”. 

(b)  Section  713  (b)  of  the  Internal  Rev¬ 
enue  Code  is  amended  to  read  as  follows: 

(b)  Base  period — (1)  Definition.  As  used 
in  this  section  the  term  “base  period” — 

(A)  If  the  corporation  was  in  existence 
during  the  whole  of  the  forty-eight  months 
preceding  the  beginning  of  its  first  taxable 
year  under  this  subchapter,  means  the  pe¬ 
riod  commencing  with  the  beginning  of  its 
first  taxable  year  beginning  after  December 
31,  1935,  and  ending  with  the  close  of  its 
last  taxable  year  beginning  before  January 
1,  1940;  and 

(B)  In  the  case  of  a  corporation  which  was 
in  existence  during  only  part  of  the  forty- 
eight  months  preceding  the  beginning  of  its 
first  taxable  year  under  this  subchapter, 
means  the  forty-eight  months  preceding  the 
beginning  of  its  first  taxable  year  under  this 
subchapter. 

(2)  Division  into  halves.  For  the  pur¬ 
poses  of  subsections  (d)  and  (f)  the  base 
period  of  the  taxpayer  shall  be  divided  into 
halves,  the  first  half  to  be  composed  of  one- 
half  the  entire  number  of  months  in  the 
base  period  and  to  begin  with  the  beginning 
of  the  base  period. 

(c)  Deficit  in  excess  profits  net  income. 
For  the  purposes  of  this  section  the  term 
“deficit  in  excess  profits  net  income”  with 
respect  to  any  taxable  year  means  the 
amount  by  which  the  deductions  plus  the 
credit  for  dividends  received  exceeded  the 
gross  income.  For  the  purposes  of  this  sub- 
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section  in  determining  whether  there  was 
such  an  excess  and  in  determining  the 
amount  thereof,  the  adjustments  provided 
in  section  711  (b)  (1)  shall  be  made. 

(d)  Average  base  period  net  income — De¬ 
termination — (1)  Definition.  For  the  pur¬ 
poses  of  this  section  the  average  base  period 
net  income  of  the  taxpayer  shall  be  the 
amount  determined  under  subsection  (e), 
subject  to  the  exception  that  if  the  aggre¬ 
gate  excess  profits  net  income  for  the  last 
half  of  its  base  period,  reduced  by  the  aggre¬ 
gate  of  the  deficits  in  excess  profits  net  in¬ 
come  for  such  half,  is  greater  than  such 
aggregate  so  reduced  for  the  first  half,  then 
the  average  base  period  net  income  shall  be 
the  amount  determined  under  subsection  (f), 
if  greater  than  the  amount  determined  under 
subsection  (e). 

(2)  For  the  purposes  of  subsections  (e) 
and  (f),  if  the  taxpayer  was  in  existence 
during  only  part  of  the  48  months  preceding 
the  beginning  of  its  first  taxable  year  under 
this  subchapter,  its  excess  profits  net  in¬ 
come — 

(A)  for  each  taxable  year  of  twelve  months 
(beginning  with  the  beginning  of  its  base 
period)  during  which  it  was  not  in  exist¬ 
ence,  shall  be  an  amount  equal  to  8  per 
centum  of  the  excess  of — 

(i)  the  daily  invested  capital  for  the  first 
day  of  the  taxpayer’s  first  taxable  year  be¬ 
ginning  after  December  31.  1939,  over 
(il)  an  amount  equal  to  the  same  per¬ 
centage  of  such  daily  invested  capital  as  is 
applicable  under  section  720  in  reduction 
of  the  average  invested  capital  of  the  pre¬ 
ceding  taxable  year; 

(B)  for  the  taxable  year  of  less  than 
twelve  months  consisting  of  that  part  of  the 
remainder  of  its  base  period  during  which  it 
was  not  in  existence,  shall  be  the  amount 
ascertained  for  a  full  year  under  subpara¬ 
graph  (A),  multiplied  by  the  number  of 
days  in  such  taxable  year  of  less  than  twelve 
months  and  divided  by  the  number  of  days 
in  the  twelve  months  ending  with  the  close 
of  such  taxable  year. 

(3)  In  no  case  shall  the  average  base 
period  net  Income  be  less  than  zero. 

(4)  For  the  computation  of  average  base 
period  net  income  in  the  case  of  certain 
reorganizations,  see  section  742. 

(e)  Average  base  period  net  income — Gen¬ 
eral  Average.  The  average  base  period  net 
Income  determined  under  this  subsection 
shall  be  determined  as  follows: 

(1)  By  computing  the  aggregate  of  the 
excess  profits  net  income  for  each  of  the 
taxable  years  of  the  taxpayer  in  the  base 
period,  reduced,  if  for  more  than  one  of  such 
taxable  years  there  was  a  deficit  in  excess 
profits  net  income,  by  the  sum  of  such  defi¬ 
cits,  excluding  the  greatest; 

(2)  By  dividing  the  amount  ascertained 
under  paragraph  (1)  by  the  total  number  of 
months  in  all  such  taxable  years;  and 

(3)  By  multiplying  the  amount  ascertained 
under  paragraph  (2)  by  twelve. 

(f)  Average  base  period  net  income — In¬ 
creased  Earnings  in  Last  Half  of  Base  Period. 
The  average  base  period  net  Income  deter¬ 
mined  under  this  subsection  shall  be  deter¬ 
mined  as  follows: 

(1)  By  computing,  for  each  of  the  tax¬ 
able  years  of  the  taxpayer  in  its  base  period, 
the  excess  profits  net  income  for  such  year, 
or  the  deficit  in  excess  profits  net  income  for 
such  year; 

(2)  By  computing  for  each  half  of  the  base 
period  the  aggregate  of  the  excess  profits  net 
income  for  each  of  the  taxable  years  in  such 
half,  reduced,  if  for  one  or  more  of  such 
years  there  was  a  deficit  in  excess  profits  net 
income,  by  the  sum  of  such  deficits.  For  the 
purposes  of  such  computation,  if  any  taxable 
year  is  partly  within  each  half  of  the  base 
period  there  shall  be  allocated  to  the  first 
half  an  amount  of  the  excess  profits  net  in¬ 
come  or  deficit  in  excess  profits  net  income, 
as  the  case  may  be,  for  such  taxable  year, 
which  bears  the  same  ratio  thereto  as  the 
number  of  months  falling  within  such  half 


bears  to  the  entire  number  of  months  in 
such  taxable  year;  and  the  remainder  shall 
be  allocated  to  the  second  half; 

(3)  If  the  amount  ascertained  under  para¬ 
graph  (2)  for  the  second  half  is  greater  than 
the  amount  ascertained  for  the  first  half,  by 
dividing  the  difference  by  two; 

(4)  By  adding  the  amount  ascertained  un¬ 
der  paragraph  (3)  to  the  amount  ascertained 
under  paragraph  (2)  for  the  second  half  of 
the  base  period; 

(5)  By  dividing  the  amount  found  under 
paragraph  (4)  by  the  number  of  months  in 
the  second  half  of  the  base  period  and  by 
multiplying  the  result  by  twelve; 

(6)  The  amount  ascertained  under  para¬ 
graph  (5)  shall  be  the  average  base  period 
net  income  determined  under  this  subsec¬ 
tion,  except  that  the  average  base  period  net 
income  determined  under  this  subsection 
shall  in  no  case  be  greater  than  the  highest 
exoess  profits  net  income  for  any  taxable  year 
in  the  base  period.  For  the  purpose  of  such 
limitation  if  any  taxable  year  is  of  less  than 
twelve  months,  the  excess  profits  net  income 
for  such  taxable  year  shall  be  placed  on  an 
annual  basis  by  multiplying  by  twelve  and 
dividing  by  the  number  of  months  included 
in  such  taxable  year. 

(7)  For  the  purposes  of  this  subsection, 
the  excess  profits  net  Income  for  any  taxable 
year  ending  after  May  31,  1940,  shall  not  be 

j  greater  than  an  amount  computed  as  follows: 

(A)  By  reducing  the  excess  profits  net  in¬ 
come  by  an  amount  which  bears  the  same 
ratio  thereto  as  the  number  of  months  after 
May  31,  1940,  bears  to  the  total  number  of 
months  in  such  taxable  year;  and 

(B)  By  adding  to  the  amount  ascertained 
under  subparagraph  (A)  an  amount  which 
bears  the  same  ratio  to  the  excess  profits  net 
income  for  the  last  preceding  taxable  year  as 
such  number  of  months  after  May  31,  1940, 
bears  to  the  number  of  months  in  such  pre¬ 
ceding  year.  The  amount  added  under  this 
subparagraph  shall  not  exceed  the  amount 
of  the  excess  profits  net  income  for  such  last 
preceding  taxable  year. 

(C)  If  the  number  of  months  in  such  pre¬ 
ceding  taxable  year  is  less  than  such  num¬ 
ber  of  months  after  May  31,  1940,  by  adding 
to  the  amount  ascertained  under  subpara¬ 
graph  (B)  an  amount  which  bears  the  same 
ratio  to  the  excess  profits  net  Income  for 
the  second  preceding  taxable  year  as  the  ex¬ 
cess  of  such  number  of  months  after  May  31, 
1940,  over  the  number  of  months  in  such 
preceding  taxable  year  bears  to  the  number 
of  months  in  such  second  preceding  taxable 
year. 

(c)  Section  713  (c)  of  the  Internal  Reve¬ 
nue  Code  is  amended  by  striking  out  "(c)” 
and  inserting  in  lieu  thereof  "(g)”. 

*  *  •  *  •  * 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of  the 
Excess  Profits  Tax  Act  of  1940. 

Par.  14.  Section  30.713-1  is  amended 
as  follows: 

(A)  By  inserting  immediately  after  the 
heading  a  new  subsection  (a)  to  read  as 
follows : 

(a)  Introductory.  In  order  for  a  cor¬ 
poration  to  determine  for  any  particular 
taxable  year  the  amount  of  its  excess 
profits  credit  based  on  income,  it  is  nec¬ 
essary  first  to  compute  the  amount  of  the 
average  base  period  net  income,  95  per¬ 
cent  of  which  is  the  starting  point  for 
computing  the  excess  profits  credit  based 
on  income.  Two  methods  are  provided 
for  determining  the  average  base  period 
net  income:  (1)  The  general  average 
method,  set  forth  in  section  713  (e)  and 
in  subsection  (b)  of  this  section,  and  (2) 
the  method  set  forth  in  section  713  (f) 
and  in  subsection  (c)  of  this  section,  ap¬ 


plicable  to  cases  in  which  the  earnings 
for  the  last  half  of  the  base  period  are 
greater  than  those  for  the  first  half,  if 
such  method  results  in  a  greater  average 
base  period  net  income  than  that  result¬ 
ing  from  the  use  of  the  general  average 
method. 

(B)  By  striking  out  the  heading,  the 
first  sentence,  and  the  portion  of  the 
second  sentence  preceding  the  colon,  of 
old  subsection  (a)  and  inserting  in  lieu 
thereof  the  following: 

(b)  Computation  under  the  general 
average  method.  The  following  steps 
are  required  for  the  computation  of  the 
average  base  period  net  income  under  the 
general  average  method  (for  computa¬ 
tion  of  excess  profits  net  income  for  por¬ 
tions  of  its  base  period  during  which  the 
corporation  was  not  in  existence,  see  sub¬ 
section  (d)  of  this  section) : 

(C)  By  inserting  a  new  subsection  (c) 
immediately  after  new  subsection  (b)  to 
read  as  follows: 

(c)  Computation  under  section  713  (/) ; 
increased  earnings  in  last  half  of  base 
period.  The  determination  of  the  base 
period  net  income  under  the  method  set 
forth  in  section  713  (f)  is  operative  only 
if  the  aggregate  excess  profits  net  income 
for  the  last  half  of  the  base  period  of  the 
taxpayer,  reduced  by  the  aggregate  of 
the  deficits  in  excess  profits  net  income 
for  such  half,  is  greater  than  such  aggre¬ 
gate  so  reduced  for  the  first  half  and  the 
average  base  period  net  income  deter¬ 
mined  under  section  713  (f)  is  greater 
than  the  amount  determined  under  sec¬ 
tion  713  (e).  The  following  steps  are 
required  for  the  computation  of  the  aver¬ 
age  base  period  net  income  under  the 
method  set  forth  in  section  713  (f ) : 

(1)  The  excess  profits  net  income  or 
the  deficit  in  excess  profits  net  income 
for  each  of  the  taxable  year  in  the  base 
period  (years  beginning  after  December 
31,  1935,  and  before  January  1,  1940)  is 
to  be  determined  as  provided  in  section 
711  <b). 

(2)  The  base  period  is  to  be  divided 
into  halves,  each  of  an  equal  number  of 
months.  There  is  to  be  computed  for 
each  half  of  the  base  period  the  aggregate 
of  the  excess  profits  net  income  for  each 
of  the  taxable  years  in  such  half,  reduced, 
if  for  one  or  more  of  such  years  there 
was  a  deficit  in  excess  profits  net  income, 
by  the  sum  of  such  deficits.  In  making 
this  computation,  a  deficit  in  excess 
profits  net  income  for  any  taxable  year 
(or  in  the  case  of  more  than  one  deficit, 
the  greatest  deficit)  is  not  counted  as 
zero  as  in  the  case  of  the  computation 
under  the  general  average  method  de¬ 
scribed  in  subsection  (b)  of  this  section. 

(3)  The  excess  of  the  amount  ascer¬ 
tained  for  the  second  half  over  the 
amount  ascertained  for  the  first  half  is  to 
be  divided  by  two. 

(4)  The  amount  ascertained  under 
paragraph  (3)  is  to  be  added  to  the 
amount  ascertained  under  paragraph  (2) 
for  the  second  half  of  the  base  period. 
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(5)  The  amount  found  under  para¬ 
graph  (4)  is  to  be  divided  by  the  number 
of  months  in  the  second  half  of  the  base 
period  and  the  result  multiplied  by  12. 

(6)  The  amount  ascertained  under 
paragraph  (5)  shall  be  the  average  base 
period  net  income  determined  under  the 
method  set  forth  in  section  713  (f ) ,  except 
that  the  average  base  period  net  income 
so  determined  shall  in  no  case  be  greater 
than  the  highest  excess  profits  net  income 
for  any  taxable  year  in  the  base  period. 
For  the  purpose  of  this  limitation  if  any 
taxable  year  is  less  than  12  months,  the 
excess  profits  net  income  for  such  taxable 
year  shall  be  placed  on  an  annual  basis 
by  multiplying  by  12  and  dividing  by  the 
number  of  months  included  in  such  tax¬ 
able  year. 

The  computation  of  the  average  base 
period  net  income  under  the  method  set 
forth  in  section  713  (f )  may  be  illustrated 
by  the  following  example: 

Example.  The  X  Corporation,  which 
makes  its  income  tax  returns  on  the  cal¬ 
endar  year  basis,  has  the  following 
amounts  of  excess  profits  net  income  for 
the  taxable  years  in  its  base  period:  1936, 
$100,000;  1937,  $200,000;  1938,  $300,000; 
and  1939,  $400,000.  Its  average  base  pe¬ 
riod  net  income  under  the  method  set 
forth  in  section  713  (f)  is  $400,000,  com¬ 
puted  as  follows: 


(1)  Aggregate  of  excess  profits  net 
income  for  taxable  years  in  sec¬ 
ond  half  of  base  period  ($300,000 

plus  $400,000) _ $700,000 

(2)  Aggregate  of  excess  profits  net 

Income  for  taxable  years  in  first 
half  of  base  period  ($100,000  plus 
$200,000) _ _  300,000 


(3)  Item  (1)  less  item  (2)  ($700,- 
000  minus  $300,000) _  400,000 


(4)  Item  (3)  divided  by  2  ($400,- 

000  divided  by  2) . . .  200,000 

(5)  Sum  of  item  (1)  plus  item  (4) 

($700,000  plus  $200,000) _  900,000 


(6)  Item  (5)  placed  on  annual 
basis  by  dividing  it  by  number 
of  months  in  second  half  of  base 
period  and  multiplying  by  12 
(($900,000  divided  by  24)  multi¬ 


plied  by  12)  — . 450,000 

(7)  Highest  excess  profits  net  in¬ 
come  for  any  taxable  year  in  base 

period  (1939) _  400,000 

(8)  Average  base  period  net  income 
(Item  (7)  since  such  item  is  less 

than  item  (6)) _  400,000 


The  provision  of  section  713  (f)  (2) 
relative  to  the  manner  of  computation  of 
the  aggregate  excess  profits  net  income 
for  each  half  of  the  base  period  where 
the  taxpayer,  because  of  changes  in  its 
accounting  period  or  for  other  reasons, 
has  more  or  less  than  four  taxable  years 
in  such  period,  and  where  part  of  one 
taxable  year  is  in  the  first  half  and  the 
other  part  is  in  the  second  half  of  such 
period,  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example.  A  corporation  has  taxable 
years  in  its  base  period  and  excess  profits 
net  incomes  for  such  years  as  follows: 


Years  In  base  period 

Num¬ 
ber  of 
months 

Excess 
profits 
net  in¬ 
come 

Beginning— 

Ending— 

Sept.  1, 1936 . 

Sept.  1,  1937 . 

Jan.  1, 1938 

Aug.  31, 1937 . 

Dec.  31,  1937 . 

Dec.  31, 1938 . 

12 

4 

12 

12 

$30,000 

20,000 

60,000 

100,000 

Jan.  l',  1939 . 

Dec.  3lj  1939 . 

Total . 

40 

210,000 

The  aggregate  excess  profits  net  in¬ 
come  for  the  first  half  of  the  base  period 
is  $70,000,  and  for  the  second  half  it  is 
$140,000,  computed  as  follows: 


Num¬ 
ber  of 
months 

Excess 
profits 
net  in¬ 
come 

FIRST  HALF 

The  taxable  year  beginning  Sept.  1, 
1936,  and  ending  Aug.  31,  1937 . 

12 

$30,000 

The  taxable  year  beginning  Sept.  1, 
1937,  and  ending  Dee.  31,  1937_  _ 

4 

20,000 

One-third  of  the  taxable  year  begin¬ 
ning  Jan.  1,  1938,  and  ending  Dec. 
31,  1938 . 

4 

20,000 

Total . 

20 

70,000 

SECOND  HALF 

Two-thirds  of  the  taxable  year  begin¬ 
ning  Jan.  1, 1938,  and  ending  Dec.  31, 
1938  _ _ _ _ 

8 

40,000 

The  taxable  year  beginning  Jan.  1, 
1939,  and  ending  Dec.  31,  1939 . 

12 

100,000 

Total . 

20 

140,000 

For  the  purpose  of  computing  the  aver¬ 
age  base  period  net  income  thereunder, 
section  713  (f)  (7)  provides  certain  limi¬ 
tations  on  the  amount  of  the  excess 
profits  net  income  for  any  taxable  year  in 
the  base  period  ending  after  May  31, 1940. 

Section  713  (f)  (7)  (A)  and  (B)  may 
be  illustrated  by  the  following  example: 

Example.  The  Y  Corporation  makes 
its  income  tax  returns  on  the  basis  of  the 
fiscal  year  ending  September  30.  It  had 
an  excess  profits  net  income  of  $400,000 
for  the  fiscal  year  ended  September  30, 
1939.  It  had  an  excess  profits  net  income 
of  $600,000  for  the  fiscal  year  ended  Sep¬ 
tember  30,  1940,  before  the  application  of 
section  713  (f)  (7)  (A)  and  (B).  Both 
of  these  taxable  years  are  in  its  base 
period  but  four  months  of  the  fiscal  year 
ended  September  30,  1940,  are  after  May 
31,  1940.  Under  section  713  (f)  (7)  (A) 
and  (B)  the  excess  profits  net  income  of 
the  corporation  for  the  fiscal  year  begin¬ 
ning  October  1,  1939,  and  ended  Septem¬ 
ber  30,  1940,  is  $533,333.33,  computed  as 
follows : 


( 1 )  Excess  profits  net  income  be¬ 
fore  application  of  section  713 

(f)  (7)  (A)  and  (B) _  $600,000.00 

(2)  Amount  by  which  item  (1) 

is  to  be  reduced  under  section 
713  (f)  (7)  (A)  (4/12  of 

$600,000) . . .  200,000.00 


(3)  Item  (1)  less  item  (2) 

($600,000  minus  $200,000) _  400,000.00 

(4)  Amount  to  be  added  to  item 
(3)  under  section  713  (f)  (7) 

(B)  (4/12  of  $400,000) .  133,333.33 


(6)  Excess  profits  net  Income 
for  fiscal  year  ended  Septem¬ 
ber  30,  1940,  after  application 
of  section  713  (f)  (7)  (item 

(3)  plus  item  (4),  or  $400,- 
000.00  plus  $133,333.33) .  533,333.33 

Section  713  (f)  (7)  (C)  may  be  illus¬ 
trated  by  the  following  example: 

Example.  The  last  three  taxable  years 
in  the  base  period  of  the  Z  Corporation 
and  the  number  of  months  in,  and  the 
excess  profits  net  income  for,  such  tax¬ 
able  years  are  as  follows: 


Taxable  years 

Num¬ 
ber  of 
months 

Excess 

profits 

Beginning— 

Ending— 

net 

income 

July  1, 1938  . 

June  30, 1939 . 

12 

$400,000 

July  1,  1939 . 

Sept.  30,  1939 . 

3 

75, 000 

Oct.  1,  1939 . 

Sept.  30,  1940 . 

12 

600,000 

Under  section  713  (f)  (7)  the  excess 
profits  net  income  of  the  corporation  for 
the  fiscal  year  ended  September  30,  1940, 
is  $508,333.33,  computed  as  follows: 


(1)  Excess  profits  net  income 
before  application  of  section 

713  (f)  (7)  (A)  and  (B) _ $600,000.00 

(2)  Amount  by  which  item  (1) 
is  to  be  reduced  under  section 
713  (f)  (7)  (A)  Ui2  of  $600,- 

000) _ _ _ _  200,000.00 


(3)  Item  (1)  less  item  (2)  ($600,- 

000  minus  $200,000) _  400,000.00 

(4)  Amount  to  be  added  to  item 
(3)  under  section  713  (f)  (7) 

(B)  (%  of  $75,000  but  not  in 

excess  of  $75,000) _  75,000.00 

(5)  Amount  to  be  added  to  item 
(3)  under  section  713  (f)  (7) 

(C)  (V12  of  $400,000) _  33,333.33 


(6)  Excess  profits  net  income  for 
fiscal  year  ended  September 
30,  1940,  after  application  of 
section  713  (f)  (7)  (sum  of 
items  (3),  (4)  and  (5),  or 
$400, 000  plus  $75,000  plus 
$33,333.33) _  508,333.33 

(D)  By  changing  old  subsection  (b)  as 
follows: 

(a)  By  changing  the  designation  to 
(d). 

(b)  By  changing  the  heading  to  read 
as  follows:  “ Computation  of  excess  prof¬ 
its  net  income  for  portions  of  base  period 
during  which  corporation  was  not  in 
existence;  applicable  both  under  sections 
713  (e)  and  713  (/).” 

(c)  By  striking  out  in  the  second  sen¬ 
tence  “Section  713  (b)  (5)”  and  insert¬ 
ing  in  lieu  thereof  “Section  713  (d)  (2)”. 

(d)  By  changing  the  example  to  read 
as  follows: 

Example.  The  Z  Corporation,  a  do¬ 
mestic  corporation  v/hich  makes  its  in¬ 
come  tax  returns  on  the  calendar  year 
basis,  was  organized  on  July  1, 1937.  The 
daily  invested  capital  of  the  corporation 
for  January  1, 1940,  is  $200,000.  The  per¬ 
centage  of  such  invested  capital  which 
would  be  applicable  under  section  720  in 
reduction  of  the  average  invested  capital 
of  the  corporation  on  account  of  inad¬ 
missible  assets  for  the  calendar  year 
1939  Is  5. 
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The  excess  profits  net  income  of  the 
Z  Corporation  for  1936  is  $15,200,  and  for  A 

the  period  January  1,  1937,  to  June  30,  E 

1937,  $7,537.53,  computed  as  follows: 

(1)  Daily  invested  capital  for  i 

January  1,  1940 _ $200,000.00  c 

(2)  Amount  equal  to  the  same 

percentage  (5  percent)  of  item  1 

(1)  as  is  applicable  under  sec-  < 

tion  720  in  reduction  of  the  1 

average  invested  capital  for  5 

preceding  taxable  year,  1939 
($200,000  multiplied  by  0.05)  __  10,  000. 00  1 

_  i 

(3)  Excess  of  item  (1)  over  1 

item  (2) . .  190,000.00  1 

(4)  Excess  profits  net  income  for  1 

1936  ($190,000  multiplied  by 

0.08) _ _  15,200.00 

(5)  Excess  profits  net  income  for 
period  from  January  1, 1937,  to 

/  $15,200  X  181  \ 

June  30, 1937  ( - ggg - )  7,  537.  53 

Par.  15.  Section  30.714-1  is  amended  by 
striking  out  the  first  sentence  and  insert¬ 
ing  in  lieu  thereof  the  following: 

Section  714  applies  only  to  a  corpora¬ 
tion  which  under  section  712  is  entitled 
or  is  required  to  compute  its  excess 
profits  credit  under  the  invested  capital 
method. 

Par.  16.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.720-1: 

Sec.  12.  Admissible  assets  or  dealers  in 
securities.  (Excess  Profits  Tax  Amend¬ 
ments  of  1941.) 

(a)  Section  720  (a)  (1)  (A)  of  the  In¬ 
ternal  Revenue  Code  is  amended  to  read  as 

follows : 

(A)  Stock  in  corporations  except  stock  in 
a  foreign  personal-holding  company,  and  ex¬ 
cept  stock  which  is  not  a  capital  asset;  and 
***** 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall  be 
effective  as  of  the  date  of  enactment  of  the 
Excess  Profits  Tax  Act  of  1940. 

Par.  17.  Section  30.720-1  is  amended 
as  follows: 

(A)  The  second  sentence  of  the  first 
paragraph  is  amended  to  read  as  follows: 

The  term  “inadmissible  assets”  means 

(1)  stock  in  all  corporations,  domestic 
or  foreign,  except  stock  in  a  foreign 
personal-ho’ding  company,  and  except 
stock  which  is  not  a  capital  asset  (such 
as  stock  held  primarily  for  sale  to  cus¬ 
tomers  by  a  dealer  in  securities),  and 

(2)  all  obligations  described  in  section 
22  (b)  (4) ,  any  part  of  the  interest  from 
which  is  excludible  from  gross  income  or 
allowable  as  a  credit  against  net  income. 

(B)  The  first  sentence  of  the  example 
is  amended  to  read  as  follows: 

The  average  invested  capital  of  the  X 
Corporation,  not  a  dealer  in  securities, 
for  its  taxable  year  1940,  determined  un¬ 
der  section  716,  is  $1,000,000. 

Par.  18.  Section  30.721-1  is  stricken 
out,  and  there  is  inserted  in  lieu  thereof 
the  following: 

Sec.  5.  Abnormalities  in  income  in  tax- 
able  period.  (Excess  Profits  Tax  Amend¬ 
ments  of  1941.) 

Section  721  of  the  Internal  Revenue  Code 
“  amended  to  rea  .  as  follows: 
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Sec.  721.  Abnormalities  in  income  in  tax-  1 

ABLE  PERIOD.  1 

(a)  Definitions.  For  the  purposes  of  this 
section — 

(1)  Abnormal  income.  The  term  “abnor-  j 
mal  Income”  means  Income  of  any  class  In-  ( 
cludible  in  the  gross  Income  of  the  taxpayer  i 
for  any  taxable  year  under  this  subchapter  if 

it  is  abnormal  for  the  taxpayer  to  derive  in-  \ 
come  of  such  class,  or,  if  the  taxpayer  nor-  ] 
mally  derives  income  of  such  class  but  the 
amount  of  such  income  of  such  class  includi¬ 
ble  In  the  gross  Income  of  the  taxable  year  is 
in  excess  of  125  per  centum  of  the  average 
amount  of  the  gross  income  of  the  same  class 
for  the  four  previous  taxable  years,  or,  if  the 
taxpayer  was  not  in  existence  for  four  previ¬ 
ous  taxable  years,  the  taxable  years  during 
which  the  taxpayer  was  In  existence. 

(2)  Separate  classes  of  income.  Each  of 
the  following  subparagraphs  shall  be  held  to 
describe  a  separate  class  of  income: 

(A)  Income  arising  out  of  a  claim,  award, 
Judgment,  or  decree,  or  Interest  on  any  of 
the  foregoing;  or 

(B)  Income  constituting  an  amount  pay¬ 
able  under  a  contract  the  performance  of 
which  required  more  than  12  months;  or 

(C)  Income  resulting  from  exploration, 
discovery,  prospecting,  research,  or  develop¬ 
ment  of  tangible  property,  patents,  formulae, 

I  or  processes,  or  any  combination  of  the  fore¬ 
going,  extending  over  a  period  of  more  than 
12  months;  or 

(D)  Income  includible  In  gross  Income  for 
the  taxable  year  rather  than  for  a  different 
taxable  year  by  reason  of  a  change  in  the 
taxpayer’s  accounting  period  or  method  of 
accounting;  or 

(E)  In  the  case  of  a  lessor  of  real  property, 
income  included  in  gross  income  for  the 
taxable  year  by  reason  of  the  termination  of 
the  lease;  or 

(F)  Income  consisting  of  dividends  on 
stock  of  foreign  corporations,  except  foreign 
personal  holding  companies. 

All  the  income  which  is  classifiable  in  more 
than  one  of  such  subparagraphs  shall  be 
classified  under  the  one  which  the  taxpayer 
irrevocably  elects.  The  classification  of  in¬ 
come  of  any  class  not  described  in  subpara¬ 
graphs  (A)  to  (F),  inclusive,  shall  be  subject 
to  regulations  prescribed  by  the  Commis¬ 
sioner  with  the  approval  of  the  Secretary. 

(3)  Net  abnormal  income.  The  term  “net 
abnormal  income”  means  the  amount  of  the 
abnormal  income  less,  under  regulations  pre¬ 
scribed  by  the  Commissioner  with  the  ap¬ 
proval  of  the  Secretary,  (A)  125  per  centum 
of  the  average  amount  of  the  gross  income 
of  the  same  class  determined  under  paragraph 
(1),  and  (B)  an  amount  which  bears  the 
same  ratio  to  the  amount  of  any  direct  costs 
or  expenses,  deductible  in  determining  the 
normal-tax  net  income  of  the  taxable  year, 
through  the  expenditure  of  which  such  ab¬ 
normal  income  was  in  whole  or  in  part  derived 
as  the  excess  of  the  amount  of  such  abnormal 
income  over  125  per  centum  of  such  average 
amount  bears  to  the  amount  of  such  abnormal 
income. 

(b)  Amount  attributable  to  other  years. 
The  amount  of  the  net  abnormal  income  that 
is  attributable  to  any  previous  or  future  tax¬ 
able  year  or  years  shall  be  determined  under 
regulations  prescribed  by  the  Commissioner 
with  the  approval  of  the  Secretary.  In  the 
case  of  amounts  otherwise  attributable  to 
;  future  taxable  years,  if  the  taxpayer  either 
transfers  substantially  all  its  properties  or 
’  distributes  any  property  in  complete  liquida¬ 
tion,  then  there  shall  be  attributable  to  the 
first  taxable  year  in  which  such  transfer  or 
distribution  occurs  (or  if  such  year  is  previous 
i  to  the  taxable  year  in  which  the  abnormal 

f  Income  is  includible  in  gross  income,  to  such 

latter  taxable  year)  all  amounts  so  attribut¬ 
able  to  future  taxable  years  not  included  in 
.  the  gross  Income  of  a  previous  taxable  year. 
-  (c)  Computation  of  tax  for  current  taxable 

year.  The  tax  under  this  subchapter  for  the 
e  taxable  year,  in  which  the  whole  of  such 
abnormal  income  would  without  regard  to 


this  section  be  Includible,  shall  not  exceed 
the  sum  of: 

( 1 )  The  tax  under  this  subchapter  for  such 
taxable  year  computed  without  the  inclusion 
In  gross  income  of  the  portion  of  the  net 
abnormal  income  which  is  attributable  to 
any  other  taxable  year,  and 

(2)  The  aggregate  of  the  increase  in  the 
tax  under  this  subchapter  which  would  have 
resulted  for  each  previous  taxable  year  to 
which  any  portion  of  such  net  abnormal  in¬ 
come  is  attributable,  computed  as  if  an 
amount  equal  to  such  portion  had  been 
Included  in  the  gross  income  for  such  previ¬ 
ous  taxable  year. 

(d)  Computation  of  tax  for  future  taxable 
year.  The  amount  of  the  net  abnormal  in¬ 
come  attributable  to  any  future  taxable  year 
shall,  for  the  purposes  of  this  subchapter,  be 
included  in  the  gToss  Income  for  such  taxable 
year.  The  tax  under  this  subchapter  for 
such  future  taxable  year  shall  not  exceed  the 
sum  of — 

( 1 )  the  tax  under  this  subchapter  for  such 
future  taxable  year  computed  without  the 
Inclusion  in  excess  profits  net  Income  of  the 
portion  of  such  net  abnormal  income  which 
is  attributable  to  such  year,  and 

(2)  the  decrease  in  the  tax  under  this  sub¬ 
chapter  for  the  previous  taxable  year  In  which 
the  whole  of  such  abnormal  income  would 
without  regard  to  this  section  be  includible, 
which  resulted  by  reason  of  the  exclusion  of 
the  whole  or  a  part  of  the  abnormal  Income 
from  the  gross  income  for  such  previous 
taxable  year;  but  the  amount  of  such  decrease 
shall  be  diminished  by  the  aggregate  of  the 
increases  in  the  tax  under  this  subchapter 
which  have  resulted  for  the  taxable  years  in¬ 
tervening  between  such  previous  taxable  year 
and  such  future  taxable  year  because  of  the 
Inclusion  in  the  gross  income  of  the  portions 
of  such  net  abnormal  income  attributable 
to  such  intervening  years. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall  be 
effective  as  of  the  date  of  enactment  of  the 
Excess  Profits  Tax  Act  of  1940. 

§  30.721-1  Abnormalities  in  income  in 
taxable  year.  Section  721  provides  relief 
where  abnormal  income  (as  defined  in 
section  721  (a))  for  any  excess  profits 
tax  taxable  year  is  attributable  to  other 
taxable  years.  The  term  “abnormal  in¬ 
come”  means  income  of  any  class  includ¬ 
ible  in  the  gross  income  of  the  taxpayer 
for  any  excess  profits  tax  taxable  year 
(A)  if  it  is  abnormal  for  the  taxpayer  to 
derive  gross  income  of  such  class,  or  (B) 
if  the  taxpayer  normally  derives  gross 
income  of  such  class  but  the  amount  of 
such  income  of  such  class  is  in  excess  of 
125  percent  of  the  average  amount  of  the 
gross  income  of  the  same  class  deter¬ 
mined  for  the  four  previous  taxable  years 
or,  if  the  taxpayer  was  not  in  existence 
for  four  previous  taxable  years,  the  tax¬ 
able  years  during  which  the  taxpayer  was 
in  existence.  It  is  abnormal  for  a  tax- 
|  payer  to  derive  income  of  any  class  only 
if  the  taxpayer  had  no  gross  income  of 
that  class  for  the  four  previous  taxable 
|  years.  For  the  purpose  of  determining 
abnormal  income  under  this  paragraph 
5  the  gross  income  of  the  class  for  the  pre- 
|  vious  taxable  years  is  not  to  be  increased 
or  decreased  by  any  allocation  under  the 
i  provisions  of  section  721.  Abnormal  in¬ 
come  is  to  be  determined  by  considering 
3  classes  of  income,  and  not  merely  par- 
\  ticular  items.  As  to  the  classification  of 
3  income,  see  §  30.721-2. 
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Abnormal  income  must  be  adjusted,  as 
provided  in  section  721  (a)  <3),  in  order 
to  determine  net  abnormal  income.  Net 
abnormal  income  must  then  be  allocated 
to  the  various  items  included  in  abnormal 
income.  The  items  of  net  abnormal  in¬ 
come  so  determined  are  the  amounts 
which  may  be  attributed  to  other  taxable 
years  under  these  regulations.  Net  ab¬ 
normal  income  and  the  allocated 
amounts  which  are  items  of  net  abnor¬ 
mal  income  are  determined  in  the  fol¬ 
lowing  manner: 

(a)  Net  abnormal  income  is  deter¬ 
mined  as  follows: 

(1)  The  abnormal  income  of  each 
class  is  computed; 

(2)  Such  abnormal  income  is  then  re¬ 
duced  by  125  percent  of  the  average 
amount  of  the  gross  income  of  the  same 
class  for  the  four  previous  taxable  years 
or,  if  the  taxpayer  was  not  in  existence 
for  four  previous  taxable  years,  the  pre¬ 
vious  taxable  years  during  which  it  was 
in  existence; 

(3)  The  abnormal  income  is  further 
reduced  by  an  amount  which  bears  the  I 
same  ratio  to  the  amount  of  any  direct 
costs  or  expenses,  deductible  in  deter¬ 
mining  the  normal-tax  net  income  for 
the  taxable  year,  through  the  expendi¬ 
ture  of  which  such  abnormal  income  was 
in  whole  or  in  part  derived,  as  the  abnor¬ 
mal  income,  reduced  as  provided  in  (a) 
(2) ,  bears  to  the  abnormal  income.  The 
amount  thus  determined  is  the  net  ab¬ 
normal  income. 

(b)  The  items  of  net  abnormal  in¬ 
come  are  determined  as  follows: 

(1)  Each  item  of  abnormal  income  is 
reduced,  but  not  below  zero,  by  an 
amount  equal  to  125  percent  of  the  aver¬ 
age  income,  if  any,  for  the  four  previous 
taxable  years,  arising  out  of  the  same 
property  as  the  income  represented  by 
the  item; 

(2)  Each  item  of  abnormal  income  is 
further  reduced,  but  not  below  zero,  by 
an  amount  which  bears  the  same  ratio 
to  the  amount  of  any  direct  costs  or  ex¬ 
penses,  deductible  in  determining  the 
normal-tax  net  income  for  the  taxable 
year,  through  the  expenditure  of  which 
such  item  was  in  whole  or  in  part  de¬ 
rived,  as  the  amount  of  the  item  of  ab¬ 
normal  income  reduced  in  (b)  (1)  bears 
to  the  amount  of  the  item  of  abnormal 
income; 

(3)  The  aggregate  of  the  items  as 
reduced  under  (b)  (1)  and  (2)  is  de¬ 
termined; 

<4)  Net  abnormal  income  is  allocated 
to  each  item  in  the  proportion  that  the 
item,  reduced  as  provided  in  (b)  (1)  and 
(2),  bears  to  the  aggregate  of  the  items 
so  reduced,  Determined  in  (b)  (3) .  The 
amount  so  allocated  is  an  item  of  net 
abnormal  income. 

The  following  examples  illustrate  the 
computation  of  items  of  net  abnormal 
income: 


Example  (I).  For  the  taxable  year 
1941,  the  A  Corporation,  which  makes  its 
income  tax  returns  on  the  calendar  year 
basis,  has  gross  income  of  $1,000,000  from 
judgments.  This  consists  of  two  items, 
one  of  $800,000  for  a  judgment  against  X 
and  the  other  of  $200,000  for  a  judgment 
against  Y.  Its  average  income  of  this 
class  for  the  four  previous  taxable  years 
was  $300,000.  For  1941,  it  has  direct  de¬ 
ductible  expenses  of  $160,000  applicable 
to  the  judgment  against  X.  There  were 
no  direct  deductible  expenses  applicable 
to  the  other  judgment.  The  $1,000,000  is 
abnormal  income,  since  it  is  in  excess  of 
125  percent  of  the  average  income  of  this 
class  for  the  four  previous  taxable  years. 
The  items  of  net  abnormal  income  rep¬ 
resented  by  the  judgments  are  deter¬ 
mined  as  follows: 


(1)  Abnormal  Income _ $1,000,000 

(2)  Less  125  percent  of  average 

income  ($300,000)  for  the  four 
previous  taxable  years _  375,  000 


(3)  Excess  of  (1)  over  (2) _  625,000 


(4)  Less  an  amount  bearing  same 
ratio  to  $160,000  (deductions 
applicable  to  items  in  this 
class)  as  $625,000  bears  to 


$1,000,000 _ _ _ _  100,000 

(5)  Net  abnormal  income _  525,  000 

(6)  Gross  income  on 
account  of  the  Judg¬ 


ment  against  X _ $800,  000 

(7)  Less  deductions  ap¬ 
plicable  to  such  item.  160, 000 


(8)  Amount  of  (6)  reduced  by 

(7) - - - -  640,000 

(9)  Gross  income  on 

account  of  the  Judg¬ 
ment  against  Y _ $200,  000 

( 10 )  Less  deductions 
applicable  to  such 

item _  None 


(11)  Amount  of  (9)  reduced  by 
(10)  . . . . .  200,000 


(12)  Aggregate  of  (8)  and  (11)__  840,000 


(13)  Portion  of  net  abnormal  in¬ 

come  allocated  to  the  judgment 
against  X  (640,000/840,000  of 
$525,000) _  400,000 

(14)  Portion  of  net  abnormal 
income  allocated  to  the  judg¬ 
ment  against  Y  (200,000/840,000 

of  $525,000) _  125,000 


Example  (2).  For  the  taxable  year 
1941,  the  A  Corporation  has  $134,062.50 
net  abnormal  income  from  two  oil  leases 
which  it  developed.  One  lease,  on  the 
X  field,  produced  an  average  of  $60,000 
a  year  during  the  four  previous  taxable 
years,  and  $85,000  in  1941.  There  were 
$6,800  direct  expenses  applicable  to  this 
lease.  The  other  lease,  on  the  Y  field, 
produced  no  income  in  the  four  previous 
years.  In  1941,  there  were  $38,200  direct 
expenses  applicable  to  this  lease.  The 
lease  produced  $155,000  income  in  1941. 
The  item  of  net  abnormal  income  repre¬ 
sented  by  the  X  lease  is  $9,788.69,  and 
the  item  represented  by  the  Y  lease  is 
$124,273.81,  computed  as  follows: 

(1)  Gross  income  on 
account  of  the  X 
lease _  $85,  000. 00 


(2)  Less  125  percent 
of  average  income 
of  this  lease  for 
the  four  previous 
taxable  years 
(125  percent  of 
$60,000) _  $75,000.00 


(3)  Item  (1)  less 

item  (2) _  10,000.00 

(4)  Less  amount 
bearing  same  ratio 
to  $6,800  (expenses 
applicable  to  this 
lease)  as  $10,000 

bears  to  $85,000__  800.  00 


(5)  Income  from  X  lease  reduced 
on  account  of  average  income 

and  applicable  expenses _  $9, 200. 00 

(6)  Gross  income  on 
account  of  Y 

lease _ $155, 000. 00 

(7)  Less  125  percent 

of  average  income 
for  the  four  previ¬ 
ous  taxable  years..  None 


(8)  Item  (6)  less 

item  (7) -  155,000.00 

(9)  Less  amount 
bearing  same  ratio 
to  $38,200  (ex¬ 
penses  applicable 
to  this  lease)  as 
$155,000  bears  to 

$155,000 . .  38,200.00 


(10)  Income  from  Y  lease  re¬ 
duced  on  account  of  average  in¬ 
come  and  applicable  expenses.  116,800.00 


(11)  Aggregate  of  item  (5)  and 
item  (10) -  126,  000  00 


(12)  Portion  of  net  abnormal  in¬ 
come  allocated  to  the  X  lease 

(9,200  126,000  of  $134,062.50) ..  9,  788  69 

(13)  Portion  of  net  abnormal  in¬ 
come  allocated  to  the  Y  lease 
(116,800/126,000  of  $134,062.50).  124,273.81 

§  30.721-2  Classification  of  income. 
Section  721  (a)  (2)  (A),  (B),  (C),  <D), 
(E),  and  (F)  sets  forth  six  separate 
classes  of  income.  Income  which  does 
not  fall  within  those  provisions  may  be 
grouped  by  the  taxpayer,  subject  to  ap¬ 
proval  by  the  Commissioner  on  the 
examination  of  the  taxpayer’s  return,  in 
such  other  classes  as  are  reasonable  in  a 
business  of  the  type  which  the  taxpayer 
conducts,  and  as  are  appropriate  in  the 
light  of  the  taxpayer’s  business  experi¬ 
ence  and  accounting  practice. 

All  the  income  which  reasonably  is 
classifiable  in  more  than  one  class  shall 
be  classified  under  the  one  which  the 
taxpayer  irrevocably  elects.  Such  elec¬ 
tion  shall  be  made  in  the  manner  pre¬ 
scribed  in  §  30.721-3. 

The  classification  of  income  in  any 
year  must  be  consistent  with  the  classi¬ 
fication  made  under  section  721  for  pre¬ 
vious  years.  The  classification  must  also 
be  consistent  with  any  classification 
made  in  applying  to  the  taxpayer  section 
722  or  section  711  (b)  (2)  (H) ,  (I) ,  or  <J>. 

§  30.721-3  Amount  attributable  to 
other  years.  The  mere  fact  that  an  item 
includible  in  gross  income  is  of  a  class 
abnormal  either  in  kind  or  in  amount 
does  not  result  in  the  exclusion  of  any 
part  of  such  item  from  excess  profits  net 
income.  It  is  necessary  that  the  item 
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be  found  attributable  under  these  regula¬ 
tions  in  whole  or  in  part  to  other  taxable 
years.  Only  that  portion  of  the  item 
which  is  found  to  be  attributable  to  other 
years  may  be  excluded  from  the  gross 
income  of  the  taxpayer  for  the  year  for 
which  the  excess  profits  tax  is  being 
computed. 

Items  of  net  abnormal  income  are  to 
be  attributed  to  other  years  in  the  light 
of  the  events  in  which  such  items  had 
their  origin,  and  only  in  such  amounts 
as  are  reasonable  in  the  light  of  such 
events.  To  the  extent  that  any  items  of 
net  abnormal  income  in  the  taxable  year 
are  the  result  of  high  prices,  low  operating 
costs,  or  increased  physical  volume  cf 
sales  due  to  increased  demand  for  or 
decreased  competition  in  the  type  of 
product  sold  by  the  taxpayer,  such  items 
shall  not  be  attributed  to  other  taxable 
years.  Thus,  no  portion  of  an  item  is  to 
be  attributed  to  other  years  if  such  item 
is  of  a  class  of  income  which  is  in  excess 
of  125  percent  of  the  average  income  of 
the  same  class  for  the  four  previous  tax¬ 
able  years  solely  because  of  an  improve¬ 
ment  in  business  conditions.  In  attrib¬ 
uting  items  of  net  abnormal  income  to 
other  years,  particular  attention  must  be 
paid  to  changes  in  those  years  in  the 
factors  which  determined  the  amount 
of  such  income,  such  as  changes  in  prices, 
amount  of  production,  and  demand  for 
the  product.  No  portion  of  an  item  of 
net  abnormal  income  is  to  be  attributed 
to  any  previous  year  solely  by  reason  of 
an  investment  by  the  taxpayer  in  assets, 
tangible  or  intangible,  employed  in  or 
contributing  to  the  production  of  such 
income. 

Section  721  has  no  effect  upon  the  com¬ 
putation  of  base  period  net  income  or  of 
earnings  and  profits  and  therefore  does 
not  affect  the  computation  of  the  excess 
profits  credit.  Similarly,  it  has  no  appli¬ 
cation  in  the  determination  of  taxes  other 
than  the  excess  profits  tax  imposed  by 
subchapter  E  of  chapter  2.  Amounts  at¬ 
tributed  to  future  years  are  to  be  included 
in  gross  income  for  such  years  for  excess 
profits  tax  purposes  only.  If  the  tax¬ 
payer  either  transfers  substantially  all 
its  properties  or  distributes  any  prop¬ 
erty  in  complete  liquidation  prior  to  the 
close  of  the  last  future  year  to  which  any 
such  amounts  are  attributable,  then  all 
amounts  of  net  abnormal  income  attrib¬ 
utable  to  years  subsequent  to  both — 

(a)  The  first  year  in  which  such  trans¬ 
fer  or  distribution  in  liquidation  occurs, 
and 

(b)  The  taxable  year  in  the  gross  in¬ 
come  of  which  such  abnormal  income 
would  have  been  included  except  for  sec¬ 
tion  721 

shall  be  included  in  the  gross  income 
for  the  year  referred  to  in  (a)  or  the  year 
referred  to  in  (b) ,  whichever  is  the  later. 
For  example,  if  a  taxpayer  realizes  in 
1944  net  abnormal  income  attributable  to 


the  years  1942  to  1946,  inclusive,  and  in 
1945  begins  to  distribute  its  property  in 
complete  liquidation,  the  portion  of  the 
net  abnormal  income  attributable  to  the 
future  year  1946  is  to  be  reallocated  to 
and  included  in  the  gross  income  for  1945 
(the  first  year  of  liquidation)  in  addition 
to  the  amount  already  attributed  to  that 
year.  If  the  first  distribution  in  liquida¬ 
tion  occurred  before  the  year  of  realiza¬ 
tion,  for  example,  in  1943,  the  portions  of 
the  net  abnormal  income  attributable 
to  the  future  years  1945  and  1946  would 
be  included  in  the  gross  income  for  1944 
(the  year  of  realization)  in  addition  to 
the  amount  already  attributed  to  that 
year.  In  neither  event  will  the  alloca¬ 
tions  originally  made  to  1942,  1943,  and 
1944  be  disturbed. 

Specific  methods  of  treating  items  of 
net  abnormal  income  of  the  six  classes 
specified  in  section  721  (a)  are  set  forth 
in  §§  30.721-6  to  30.721-11.  These  meth¬ 
ods  are  to  be  applied  subject  to  the  pro¬ 
visions  of  this  section. 

A  taxpayer  claiming  the  benefits  of 
section  721  shall  file  with  its  excess 
profits  tax  return  a  detailed  statement 
in  duplicate  containing  the  following  in¬ 
formation: 

(1)  the  amount  and  a  description  of 
each  class  of  income  claimed  to  be  ab¬ 
normal,  and  the  amount  and  a  descrip¬ 
tion  of  each  item  in  each  such  class; 

(2)  for  each  class  of  income  claimed 
to  be  abnormal,  the  amount  and  a  de¬ 
scription  of  each  item  of  income  of  the 
same  class  derived  during  the  four  tax¬ 
able  years  immediately  preceding  the 
taxable  year,  and  the  aggregate  amount 
of  such  items  for  each  taxable  year; 

(3)  for  each  class  of  income  claimed 
to  be  abnormal,  the  amount  of  net  ab¬ 
normal  income,  the  amount  of  each  item 
of  net  abnormal  income,  and  the  compu¬ 
tations  by  which  these  amounts  were  de¬ 
termined; 

(4)  the  transactions  in  which  each 
such  item  had  its  origin,  the  method  used 
in  allocating  such  item,  the  amount  al¬ 
located  to  each  year,  and  the  reasons 
therefor;  and 

(5)  all  other  facts  upon  which  the  tax¬ 
payer  relies. 

If  any  item  of  income  is  reasonably  clas¬ 
sifiable  in  more  than  one  class,  the  in¬ 
clusion  of  such  item  in  any  one  of  such 
classes  in  the  statement  referred  to  above 
shall  constitute  an  irrevocable  election 
by  the  taxpayer  for  the  purpose  of  sec¬ 
tion  721  (a)  (2). 

§  30.721-4  Computation  of  tax  for 
current  taxable  year.  The  excess  profits 
tax  for  the  taxable  year  shall  be  the 
smaller  of  the  following  amounts; 

(a)  The  excess  profits  tax  computed 
without  excluding  from  gross  income  any 
amounts  attributable  to  other  years  un¬ 
der  section  721 ;  or 

(b)  the  sum  of  (1)  the  excess  profits 
tax  for  the  taxable  year  computed  with¬ 


out  including  in  gross  income  the  amount 
of  items  of  net  abnormal  income  attribut¬ 
able  to  other  taxable  years,  and  (2)  the 
aggregate  of  the  amounts  of  additional 
excess  profits  tax  which  would  have  re¬ 
sulted  for  previous  excess  profits  tax  tax¬ 
able  years  if  the  gross  income  for  each 
such  taxable  year  had  been  increased  by  ««■ 
the  inclusion  therein  of  the  amount  of 
items  of  net  abnormal  income  attrib¬ 
utable  thereto. 

For  an  illustration  of  the  computations 
required  by  this  section,  see  the  example 
in  §  30.721-6. 

§  30.721-5  Computations  of  tax  for 
future  taxable  years.  Amounts  of  items 
of  net  abnormal  income  attributable  to  a 
future  taxable  year  shall  be  included  in 
the  gross  income  of  such  taxable  year  for 
the  purposes  of  the  excess  profits  tax. 

The  excess  profits  tax  for  a  future  tax¬ 
able  year  to  which  any  portion  of  the  net 
abnormal  income  for  a  previous  taxable 
year  is  attributed  is  the  smaller  of  the 
amounts  determined  under  (a)  and  (b) 
below: 

(a)  The  excess  profits  tax  for  such 
year  computed  with  the  inclusion  in  gross 
income  of  such  portion  of  the  net  ab¬ 
normal  income; 

(b)  The  sum  of — 

(1)  the  excess  profits  tax  for  such  year 
computed  without  the  inclusion  in  gross 
income  of  such  portion  of  the  net  ab¬ 
normal  income,  and 

(2)  the  excess  of — 

(i)  the  decrease  in  excess  profits  tax 
for  the  year  of  realization  which  resulted 
from  the  exclusion  of  the  net  abnormal 
income  from  the  gross  income  for  such 
year,  over 

(ii)  the  aggregate  of  the  increases  in 
excess  profits  tax  for  intervening  years 
resulting  from  the  inclusion  in  gross  in¬ 
come  of  other  portions  of  such  net  ab¬ 
normal  income. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  In  the  taxable  year  1940, 
the  A  Corporation  realized  $18,000  net 
abnormal  income,  $2,000  of  which  is  at¬ 
tributed  to  the  taxable  year  1940,  and 
$4,000  to  each  of  the  taxable  years  1941 
through  1944.  For  the  years  1940 
through  1942,  the  adjusted  excess  profits 
net  income,  computed  with  these  attrib¬ 
uted  amounts  included  in  gross  income, 
and  the  resulting  excess  profits  tax  are 
as  follows: 


Adjusted 
excess  prof¬ 
its  income 

Excess 
profits  tax 

1940 . 

$4,000 
54, 000 

$1,000 
15, 400 
33,  100 

1941 . . 

1942 . . . 

104,000 

The  adjusted  excess  profits  net  income 
for  1943,  after  the  inclusion  in  gross  in- 
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come  of  the  amount  attributed  to  such  I  for  such  year  is  $40,500,  computed  as 
year,  is  $124,000.  The  excess  profits  tax  |  follows: 

(a)  Tax  on  $124,000,  computed  without  regard  to  the  limitations  of  section  721  (d)__  $41, 100 


(b)  (1)  Tax  on  $120,000  (income  for  1943  excluding  amount  attributed  to  such  year)  __  39,  500 

(2)  (A)  Tax  for  1940  if  section  721  were  not  applied  to  the  net 
abnormal  income  for  such  year  (tax  on  $4,000  plus  the  $16,000 


attributed  to  other  years,  or  at  total  of  $20,000) _ $5,000 

(B)  Less  tax  for  1940  after  application  of  section  721 _  1,000 

(C)  Decrease  in  tax  for  1940  due  to  application  of  section  721 _ $4,000 


(3)  (A)  Tax  for  1941  after  application  of  section  721 _ $15,400 

(B)  Less  tax  for  1941  if  attributed  income  of  $4,000  were 
excluded  from  gross  Income  (tax  on  $50,000) _  14,000 


(C)  Increase  in  tax  for  1941  due  to  inclusion  of  attributed  income-.  1,400 

(4)  (A)  Tax  for  1942  after  application  of  section  721 _  33,100 

(B)  Less  tax  for  1942  if  attributed  income  of  $4,000  were 
excluded  from  gross  income  (tax  on  $100,000) _  31,  500 


(C)  Increase  in  1942  tax  due  to  inclusion  of  attributed  income _  1,600 


(5)  Aggregate  of  increases  in  tax  for  intervening  years  1941  and  1942  (item 

(3)  (C)  plus  item  (4)  (C))_ . — . -  3,000 


(6)  Excess  of  decrease  in  tax  for  1940  over  aggregate  of  increases  in  tax  for  inter¬ 
vening  years  1941  and  1942  (item  (2)  (C)  minus  item  (5)) -  1,000 

(7)  Sum  of  tax  on  income  for  1943,  excluding  amount  attributed  to  such  year, 
plus  excess  of  decrease  in  tax  for  1940  over  aggregate  of  increases  in  tax  lor 

1941  and  1942  (item  (1)  plus  item  (6)) -  40,500 


Since  the  amount  computed  in  (b) 
(7),  $40,500,  is  less  than  the  amount 
computed  in  (a),  $41,100,  the  excess 
*  profits  tax  of  the  A  Corporation  for  1943 
is  $40,500,  the  smaller  amount. 

In  the  above  example,  the  decrease  in 
tax  for  1940  ($4,000)  has  been  equalled 
by  the  aggregate  of  the  increases  in  tax 
for  the  intervening  years  1941  through 
1943  ($1,400 -f$l,600+$l, 000) .  There¬ 
fore,  the  $4,000  attributed  to  1944  has  no 
effect  on  the  tax  for  that  year. 

Par.  19.  Section  30.721-2  is  renum¬ 
bered  §  30.721-6  and  is  further  amended 
as  follows: 

(A)  The  first  two  sentences  are 
amended  to  read  as  follows: 

The  first  class  of  potentially  abnormal 
income  specifically  set  forth  in  section 
721  (a)  (2)  is  income  arising  out  of  a 
claim,  award,  judgment,  or  decree,  or  in¬ 
terest  thereon.  All  items  of  such  income 
are  of  the  same  class. 

(B)  The  first  paragraph  of  the  ex¬ 
ample  is  amended  by  changing  the  head¬ 
ing  of  the  last  column  of  the  tabulation 
from  “Gross  income”  to  “Income  at¬ 
tributed",  and  by  substituting  for  the 
second  sentence  thereof  the  following 
two  sentences: 

The  X  Corporation  has  not  in  any  prior 
year  derived  income  from  any  like 
source:  nor  are  there  any  direct  ex¬ 
penses  involved  in  obtaining  the  judg¬ 
ment  which  are  deductible  for  1941. 
This  amount,  therefore,  represents  the 
net  abnormal  income,  and  is  the  only 
item  included  therein. 

Par.  20.  Section  30.721-3  is  renum¬ 
bered  §  30.721-7,  and  is  further  amended 
as  follows: 

(A)  The  first  sentence  is  amended  to 
read  as  follows: 


The  second  class  of  potentially  abnor¬ 
mal  income  specifically  set  forth  in  sec¬ 
tion  721  (a)  (2)  is  income  constituting 
amounts  payable  under  contracts  the 
performance  of  which  required  more 
than  twelve  months. 

(B)  The  example  in  such  section  is 
amended  to  read  as  follows: 

Example.  In  1941  the  A  Corporation 
which  makes  its  income  tax  returns  on 
the  calendar  year  basis  completes  two 
contracts  for  the  construction  of  build¬ 
ings,  one  of  which  was  begun  in  1938  and 
the  other  in  1939.  Its  gross  income  for 
1941  from  the  two  long-term  contracts 
amounts  to  $1,000,000,  of  which  $800,000 
is  derived  from  the  1938  contract  and 
$200,000  from  the  1939  contract.  It  re¬ 
ports  income  of  this  class  upon  the  com¬ 
pleted  contract  basis  in  accordance  with 
§  19.42-4  (b),  Regulations  103,  and  corre¬ 
sponding  provisions  of  prior  regulations. 
Its  gross  income  from  long-term  con¬ 
tracts  for  the  years  1937,  1938,  1939,  and 

1940  amounted  to  $250,000,  $350,000, 
$200,000,  and  $400,000,  respectively. 
Therefore,  in  1941  the  gross  income 
($1,000,000)  arising  from  long-term  con¬ 
tracts  is  in  excess  of  125  percent  ($375,- 
000)  of  the  average  gross  income  ($300,- 
000)  of  that  class  for  the  years  1937, 1938, 
1939,  and  1940.  Such  gross  income  for 

1941  is  therefore  subject  to  the  treatment 
provided  in  section  721.  If  there  were 
no  direct  expenses  other  than  those  al¬ 
ready  taken  into  account  in  determining 
gross  income,  the  net  abnormal  income 
of  this  class  is  $1,000,000  minus  $375,000, 
or  $625,000.  The  item  of  net  abnormal 
income  for  the  1938  contract  is  $500,000 
(800,000/1,000,000  of  $625,000).  See 
§  30.721-3.  Similarly  the  item  of  net 
abnormal  income  for  the  1939  contract 
is  $125,000  (200,000/1,000,000  of  $625,- 
000).  Assuming  that  the  total  expendi¬ 


tures  properly  applicable  to  the  1938  con¬ 
tract  amount  to  $5,000,000,  of  which  the 
respective  sums  of  $500,000,  $1,250,000, 
$1,500,000,  and  $1,750,000  are  allocable 
to  the  years  1938,  1939,  1940,  and  1941, 
then  the  item  of  $500,000  derived  from 
the  1938  contract  is  attributable  to  those 
years  in  the  respective  amounts  c-f  $50,- 
000,  $125,000,  $150,000,  and  $175,000.  In 
like  manner  the  amount  of  $125,000  rep¬ 
resenting  the  gross  income  derived  from 
the  1939  contract  shall  be  attributed  to 
the  years  1939,  1940,  and  1941  in  propor¬ 
tion  to  the  expenditures  applicable  to 
that  contract.  For  method  of  computa¬ 
tion  of  the  excess  profits  tax  for  the  year 
1941,  see  §  30.721-4  and  the  example  in 
§  30.721-6. 

Par.  21.  Section  30.721-4  is  renumbered 
§  30.721-8,  and  is  amended  to  read  as 
follows: 

§  30.721-8  Exploration,  discovery, 
prospecting,  research,  or  development. 
The  third  class  of  potentially  abnormal 
income  specifically  set  forth  in  section 
721  (a)  (2)  is  income  resulting  from 
exploration,  discovery,  prospecting,  re¬ 
search,  or  development  of  tangible  prop¬ 
erty  (such  as  mines,  oil  producing 
property,  and  timber  tracts),  patents, 
formulae,  or  processes,  or  any  combina¬ 
tion  thereof,  extending  over  a  period  of 
more  than  twelve  months.  The  explora¬ 
tion,  discovery,  prospecting,  research,  or 
development  must  be  that  of  the  tax¬ 
payer.  Income  resulting  from  activities 
of  such  a  character  carried  on  by  a  pred¬ 
ecessor  is  not  entitled  to  the  treatment 
provided  in  section  721. 

An  item  of  income  resulting  from  ex¬ 
ploration,  discovery,  prospecting,  re¬ 
search,  or  development  is  all  such  income 
for  the  taxable  year  arising  out  of  a  unit 
of  property  such  as  an  oil  lease  or  other 
mineral  property  defined  in  §  19.23 
(m)-l  (i) ,  a  patent,  or  a  formula.  If  the 
taxpayer  engages  in  manufacturing,  mar¬ 
keting,  mining,  oil  production,  or  similar 
activities,  only  such  portion  of  the  re¬ 
sulting  income  as  is  attributable  to 
exploration,  discovery,  prospecting,  re¬ 
search,  or  development  is  within  the  class 
of  income  described  in  this  section.  For 
example,  the  A  Corporation  develops  a 
patented  device  and  itself  manufactures 
and  sells  such  device.  It  also  permits 
other  corporations  to  manufacture  such 
device  upon  payment  of  a  royalty  of  $10 
for  each  device  produced.  Income  re¬ 
sulting  from  the  development  of  the  de¬ 
vice  is  the  sum  of  the  royalties  included 
in  income  and  so  much  of  the  income 
arising  out  of  the  sale  of  the  units  manu¬ 
factured  by  the  taxpayer  itself  as  does  not 
exceed  $10  for  each  device  so  manufac¬ 
tured  and  sold. 

In  general,  an  item  of  net  abnormal 
income  of  the  class  described  in  this  sec¬ 
tion  is  to  be  attributed  to  the  taxable 
years  during  which  expenditures  were 
made  for  the  particular  exploration,  dis¬ 
covery,  prospecting,  research  or  develop¬ 
ment  which  resulted  in  such  item  being 
realized  and  in  the  proportion  which  the 
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amount  of  such  expenditures  made  dur¬ 
ing  each  such  year  bears  to  the  total  of 
such  expenditures.  Allocation  of  items 
of  net  abnormal  income  of  the  class  de¬ 
scribed  in  this  section  must  be  made 
according  to  the  principles  set  forth  in 
§  30.721-3. 

This  section  may  be  further  illustrated 
by  the  following  examples: 

Example  ( 1 ).  In  January  1938  the  X 
Corporation  began  the  development  of  a 
certain  device  on  which  it  expended  con¬ 
siderable  sums.  The  corporation  secures 
a  patent  on  such  device  in  December  1940 
and  in  the  same  month  sells  such  patent 
at  a  profit.  It  did  not  in  any  of  the  four 
immediately  preceding  years  derive  in¬ 
come  of  the  class  specified  in  section  721 
(a)  (2)  (C).  The  net  abnormal  income 
represented  by  this  item  is  $250,000.  In 
1938,  the  corporation  expended  $50,000 
on  the  development  of  this  device,  $100,- 
000  in  1939,  and  $150,000  in  1940,  a  total 
of  $300,000.  For  excess  profits  tax  pur¬ 
poses,  one-sixth  (50,000/300,000)  of  the 
item  of  $250,000  is,  therefore,  attributable 
to  1938:  one-third  (100,000/300,000)  is 
attributable  to  1939;  and  one-half  (150,- 
000/300,000)  is  attributable  to  1940.  For 
method  of  computation  of  the  excess 
profits  tax  for  the  year  1940,  see 
§  30.721-4  and  the  example  in  §  30.721-5. 

Example  (2).  In  1939,  the  A  Corpora¬ 
tion  purchased  from  X,  an  inventor,  the 
rights  to  a  device  he  was  developing,  pay¬ 
ing  him  $4,500  for  such  rights.  In  per¬ 
fecting  the  device,  the  corporation  spent 
$3,000  in  1939  and  $6,000  in  1940,  or  a  total 
of  $9,000.  A  patent  was  obtained  on  the 
device  in  1940,  and  it  was  licensed  for  use 
in  the  industry.  The  corporation  had  a 
$15,000  item  of  net  abnormal  income  in 
1940  as  a  result  of  the  royalties  received 
for  the  use  of  this  device.  Of  this  item, 

$5,000^^jjjjjj  of  $15  000  ^  is  attributable 

to  1939,  and  may  be  excluded  from  gross 
income  for  the  year  1940  in  the  computa¬ 
tion  of  excess  profits  tax  for  that  year. 
For  method  of  computation  of  the  excess 
profits  tax  for  the  year  1940,  see 
§  30.721-4  and  the  example  in  §  30.721-6. 

Par.  22.  Section  30.721-5  is  renumbered 
§  30.721-9,  and  is  further  amended  as 

follows: 

(A)  The  first  paragraph  is  amended  to 
read  as  follows: 

The  fourth  class  of  potentially  abnor¬ 
mal  income  specifically  set  forth  in  sec¬ 
tion  721  (a)  (2)  is  income  which  is  in¬ 
cludible  in  gross  income  for  the  taxable 
year  rather  than  for  a  different  taxable 
year  by  reason  of  a  change  in  the  tax¬ 
payer’s  accounting  period  or  method  of 
accounting.  This  class  may  include  such 
items  of  income  as  are  includible  in  gross 
income  for  the  taxable  year  by  reason  of 
a  change  from  the  installment  method 
to  the  straight  accrual  method  of  ac¬ 
counting,  a  change  in  inventory  method, 
or  a  change  from  the  reserve  method  to 
the  specific  charge-off  method  for  the 
treatment  of  bad  debts.  Items  of  net 


abnormal  income  includible  in  gross  in¬ 
come  for  the  taxable  year  rather  than  for 
a  different  taxable  year  by  reason  of  a 
change  from  the  installment  method  to 
the  straight  accrual  method  of  account¬ 
ing  shall  be  attributed  to  the  year  or 
years  such  items  accrued.  The  method 
of  allocating  items  of  net  abnormal  in¬ 
come  includible  in  gross  income  for  the 
taxable  year  rather  than  for  a  different 
year  by  reason  of  other  changes  in  ac¬ 
counting  method  or  changes  in  account¬ 
ing  period  is  to  be  determined  in  each 
particular  case  upon  consideration  of  all 
the  facts  in  the  case.  (See  §  30.721-3 
as  to  the  statement  required  to  be  filed 
where  the  benefits  of  section  721  are 
claimed.) 

(B)  The  last  paragraph  is  amended  to 
read  as  follows: 

Under  the  provisions  of  §  30.721-3,  the 
items  of  net  abnormal  income  included  in 
the  abnormal  income  of  $380,000  result¬ 
ing  from  sales  contracts  made  prior  to 
1940  are  to  be  attributed  to  the  years  in 
which  such  contracts  were  made.  For 
method  of  computation  of  the  excess 
profits  tax  for  the  year  1940,  see  §  30.721- 
4  and  the  example  in  §  30.721-6. 

Par.  23.  Section  30.721-6  is  renum¬ 
bered  §  30.721-10,  and  is  amended  to  read 
as  follows: 

§  30.721-10  Income  derived  by  lessor 
from  termination  of  lease.  The  fifth 
class  of  potentially  abnormal  income 
specifically  set  forth  in  section  721  (a)  (2) 
is  amounts  included  in  the  gross  income 
of  a  lessor  for  the  taxable  year  by  reason 
of  the  termination  of  the  lease.  Amounts 
may  be  required  to  be  so  included  by 
reason  of  the  fact  that  improvements 
made  by  the  lessee  upon  the  leased  prop¬ 
erty  come  into  the  possession  or  control 
of  the  lessor  upon  termination  or  for¬ 
feiture  of  the  lease.  In  such  cases,  if  the 
income  includible  is  abnormal  either  in 
kind  or  in  amount,  the  resulting  item  of 
net  abnormal  income  shall  be  allocated 
in  accordance  with  the  following  rules : 

(a)  If  the  lease  has  not  been  cancelled 
or  forfeited,  but  has  merely  expired,  the 
amount  of  such  item  shall  be  spread  over 
the  life  of  the  lease; 

(b)  If  the  lease  has  been  cancelled  or 
forfeited,  but  the  remaining  useful  life 
of  the  improvement  is  not  in  excess  of 
what  would  have  been  the  remaining  life 
of  the  lease  had  the  cancellation  or  for¬ 
feiture  not  occurred,  the  amount  of  such 
item  shall  be  spread  over  what  would  have 
been  the  remaining  life  of  the  lease; 

(c)  If  the  lease  has  been  cancelled  or 
forfeited  and  the  remaining  useful  life 
of  the  improvement  is  in  excess  of  what 
would  have  been  the  remaining  life  of 
the  lease  had  the  cancellation  or  forfeit¬ 
ure  not  occurred,  then — 

(1)  An  amount  which  bears  the  same 
ratio  to  the  item  of  net  abnormal  income 
as  the  period  which  would  have  consti¬ 
tuted  the  remaining  life  of  the  lease  bears 
to  the  remaining  useful  life  of  the  im¬ 
provement  shall  be  spread  over  what 


would  have  been  the  remaining  life  of 
the  lease,  and 

(2)  The  remaining  portion  of  the  item 
shall  be  spread  over  the  life  of  the  lease, 
including  what  would  have  been  its  re¬ 
maining  life  had  the  cancellation  or  for¬ 
feiture  not  occurred. 

Amounts  attributed  to  each  future  tax¬ 
able  year  are  to  be  included  in  gross  in¬ 
come  for  such  year  for  the  purpose  of 
computing  the  excess  profits  tax.  See 
§  30.721-5.  This  paragraph  may  be  il¬ 
lustrated  by  the  following  example: 

Example.  On  January  1,  1929,  the  A 
Corporation,  which  makes  its  income  tax 
returns  on  the  calendar  year  basis,  leased 
to  the  X  Corporation  an  unimproved 
site.  The  latter  corporation  completed  a 
building  on  this  site  on  June  30,  1931. 
Such  lease  was  for  a  period  of  20  years 
and  by  its  terms  expired  on  December  31, 
1948.  On  July  1,  1940,  the  lease  is  for¬ 
feited  and  the  building  comes  into  the 
possession  and  control  of  the  A  Corpora¬ 
tion.  The  value  of  the  building  as  of  such 
date  is  $100,000,  and  its  remaining  useful 
life  is  16  years.  The  A  Corporation  did 
not,  prior  to  1940,  derive  gross  income  of 
this  nature,  nor  did  it  report  as  gross 
income  any  amount  with  respect  to  the 
erection  of  the  building.  In  1940  there 
were  no  direct  costs  or  expenses  attribu¬ 
table  to  the  realization  of  such  income. 
The  net  abnormal  Income  for  this  item 
is,  therefore,  $100,000.  Since  the  remain¬ 
ing  useful  life  of  the  improvement  is  16 
years,  but  what  would  have  been  the  re¬ 
maining  life  of  the  lease  is  only  8V2  years, 
SV2 

T~-  of  $100,000,  or  $53,125,  is  to  be 
10 

spread  over  what  would  have  been  the 
remaining  life  of  the  lease,  i.  e.,  the  last 
half  of  1940,  and  the  calendar  years  1941 
to  1948,  both  inclusive.  Since  there  are 
17  half-years  in  such  period,  Vn  of  $53,- 
125,  or  $3,125,  is  to  be  allocated  to  the 
last  half  of  1940,  and  of  $53,125,  or 
$6,250,  to  each  of  the  calendar  years 
1941  to  1948,  both  inclusive.  The  re¬ 
mainder  of  the  $100,000  item,  or  $46,- 
875  ($100,000  minus  $53,125),  is  to  be 
spread  over  the  years  1929  to  1948,  both 
inclusive,  i.  e.,  V20  of  $46,875,  or  $2,343.75, 
is  to  be  allocated  to  each  such  year.  The 
total  amount  allocable  to  each  year  is 
as  follows: 


Years :  A  mount  per  year 

1929-1939  . $2. 343.  75 


1940- 

Portion  of  $53,125  allocated 

to  last  half  of  year -  3, 125.  00 

Plus:  Portion  of  $46,825  allo¬ 
cated  to  such  year -  2,  343. 75 


Total _  5,468.75 


1941-1948— 

Portion  of  $53,125  allocated  to 

each  year _  6, 250.  00 

Plus:  Portion  of  $46,825  allo¬ 
cated  to  each  year -  2, 343. 75 


Total . .  8,  593.  75 


The  amounts  allocated  to  the  years 
1929  to  1939,  both  inclusive,  will  have  no 
effect  upon  the  computation  of  the  excess 
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profits  tax.  The  excess  profits  tax  for 
the  taxable  year  1940  is  to  be  determined 
by  taking  into  gross  income  for  such  year 
only  $5,468.75  of  the  $100,000  item  other¬ 
wise  includible.  The  amounts  attributed 
to  future  years  must  be  included  in  gross 
income  for  such  years  for  the  purpose  of 
computing  the  excess  profits  tax,  as  pro¬ 
vided  in  §  30.721-5. 

Other  items  of  net  abnormal  income 
resulting  from  the  termination  of  the 
lease  are  to  be  attributed  to  the  taxable 
year  in  which  such  items  are  realized  and 
prior  or  subsequent  taxable  years  in  the 
light  of  the  agreement  underlying  the 
realization  of  such  items.  If,  for  in¬ 
stance,  the  lessee  pays  the  lessor  a  lump 
sum  as  consideration  for  the  cancella¬ 
tion  of  a  lease,  the  resulting  item  of  net 
abnormal  income,  if  any,  shall  be  attrib¬ 
uted  ratably  to  the  taxable  years  included 
in  what  would  have  been  the  remaining 
life  of  the  lease  had  such  lease  not  been 
cancelled. 

Par.  24.  Section  30.721-7  is  renum¬ 
bered  §  30.721-11,  and  is  amended  to  read 
as  follows: 

§  30.721-11  Dividends  on  stock  of  for¬ 
eign  corporations  other  than  foreign  per¬ 
sonal  holding  companies.  The  sixth 
class  of  potentially  abnormal  income 
specifically  set  forth  in  section  721  (a) 
(2)  is  dividends  on  stock  of  foreign  cor¬ 
porations,  except  foreign  personal  hold¬ 
ing  companies.  This  section  is  appli¬ 
cable  only  to  the  extent  that  such  divi¬ 
dends  are  not  excluded  from  excess 
profits  net  income  under  section  711  (a) 
(2)  (A),  and  therefore  does  not  apply 
in  the  computation  of  the  excess  profits 
tax  when  the  excess  profits  credit  based 
on  invested  capital  is  used  unless  the 
stock  on  which  the  dividends  were  re¬ 
ceived  is  not  a  capital  asset.  In  deter¬ 
mining  whether  the  class  of  income  de¬ 
scribed  in  this  section  is  abnormal  or  in 
excess  of  125  percent  of  the  average  in¬ 
come  of  the  same  class  for  the  four  pre¬ 
ceding  taxable  years,  only  dividends  re¬ 
ceived  from  foreign  corporations  are  to 
be  taken  into  account.  The  exception 
relative  to  dividends  from  foreign  per¬ 
sonal  holding  companies  applies  both  to 
distributions  actually  received  from  for¬ 
eign  personal  holding  companies  and  to 
constructive  dividends  deemed  to  have 
been  received  pursuant  to  section  337. 

Items  of  net  abnormal  income  of  the 
class  herein  described  are  to  be  attributed 
to  the  years  in  which  were  accumulated 
the  earnings  and  profits  out  of  which  the 
distributions  were  made,  if  accumulated 
after  the  acquisition  by  the  distributee 
of  the  stock  of  the  distributing  corpora¬ 
tion.  If  the  earnings  and  profits  out  of 
which  the  distribution  is  made  were  ac¬ 
cumulated  prior  to  such  acquisition,  the 
income  arising  out  of  the  distribution  is 
to  be  attributed  to  the  taxable  year  in 
which  the  stock  was  acquired.  The  earn¬ 
ings  and  profits  out  of  which  any  dis¬ 
tribution  is  made  are,  as  provided  in  sec¬ 
tion  115,  the  most  recently  accumulated 
earnings  and  profits. 


This  section  may  be  illustrated  by  the 
following  example: 

Example.  The  X  Corporation,  a  do¬ 
mestic  corporation,  computing  its  excess 
profits  credit  on  the  income  basis,  ac¬ 
quired  in  1938  all  of  the  stock  of  the  Y 
Company,  Ltd.,  a  foreign  corporation, 
which  is  not  a  foreign  personal  holding 
company.  The  Y  Company,  Ltd.,  paid  in 
July  1940  a  dividend  to  the  X  Corpora¬ 
tion  in  the  amount  of  $100,000.  The  X 
Corporation  did  not  previously  receive 
dividends  from  this  or  any  other  foreign 
corporation.  In  1940  there  were  no  di¬ 
rect  costs  or  expenses  attributable  to  the 
receipt  of  this  dividend.  The  $100,000 
is  therefore  a  single  item  of  net  abnormal 
income.  The  Y  Company,  Ltd.,  had 
earnings  and  profits  of  $75,000  in  1940 
and  $125,000  in  1939.  Following  prin¬ 
ciples  of  existing  law  with  respect  to  the 
source  from  which  dividends  are  deemed 
to  have  been  paid,  the  $100,000  item  of 
net  abnormal  income  shall  be  allocated 
between  the  years  1940  and  1939  in  the 
respective  sums  of  $75,000  and  $25,000. 
See  section  115  (b)  and  corresponding 
provisions  of  prior  revenue  laws.  For 
method  of  computation  of  the  excess 
profits  tax  for  the  year  1940,  see 
§  30.721-4  and  the  example  in  §  30.721-6. 

Par.  25.  Section  30.722-1  is  stricken  out 
and  there  is  inserted  in  lieu  thereof  the 
following: 

Sec.  6.  Abnormal  base  period  earnings. 
(Excess  Profits  Tax  Amendments  of  1941.) 

Section  722  of  the  Internal  Revenue  Code 
is  amended  to  read  as  follows: 

Sec.  722.  Adjustment  of  abnormal  base 
period  net  income — (a)  General  rule.  In 
the  case  of  a  taxpayer  whose  first  taxable  year 
under  this  subchapter  begins  in  1940,  if  the 
taxpayer  establishes — 

(1)  that  the  character  of  the  business  en¬ 
gaged  in  by  the  taxpayer  as  of  January  1, 
1940,  is  different  from  the  character  of  the 
business  engaged  in  during  one  or  more  of 
the  taxable  years  in  its  base  period  (as  de¬ 
fined  in  section  713  (b)  (1));  or 

(2)  that  in  one  or  more  of  the  taxable 
years  in  such  base  period  normal  produc¬ 
tion,  output,  or  operation  was  interrupted  or 
diminished  because  of  the  occurrence  of 
events  abnormal  in  the  case  of  such  tax¬ 
payer;  and 

(3)  the  amount  that  would  have  been  its 
average  base  period  net  income — 

(A)  if  the  character  of  the  business  as  of 
January  1,  1940,  had  been  the  same  during 
each  of  the  taxable  years  of  such  base  period; 
and 

(B)  if  none  of  the  abnormal  events  re¬ 
ferred  to  in  paragraph  (2)  had  occurred;  and 

(C)  if  in  each  of  such  taxable  years  none 
of  the  items  of  gross  income  had  been  ab¬ 
normally  large,  and  none  of  the  items  of  de¬ 
ductions  had  been  abnormally  small;  and 

(4)  that  the  amount  established  under 
paragraph  (3)  is  greater  than  the  average 
base  period  net  income  computed  under  sec¬ 
tion  713  (d)  or  section  742,  as  the  case  may 
be, 

then  the  amount  established  under  para¬ 
graph  (3)  shall  be  considered  as  the  average 
base  period  net  income  of  the  taxpayer  for 
the  purposes  of  this  subchapter. 

(b)  Rules  far  application  of  subsection 
(a).  For  the  purposes  of  subsection  (a)  — 

(1)  High  prices  of  materials,  labor,  capital, 
or  any  other  agent  of  production,  low  selling 
price  of  the  product  of  the  taxpayer,  or  low 


physical  volume  of  sales  owing  to  low  demand 
for  such  product  or  for  the  output  of  the 
taxpayer,  shall  not  be  considered  as  abnormal. 

(2)  The  character  of  the  business  engaged 
in  by  the  taxpayer  as  of  January  1,  1940,  shall 
be  considered  different  from  the  character  of 
the  business  engaged  in  during  one  or  more 
of  the  taxable  years  in  its  base  period  only 

(A)  there  is  a  difference  in  the  products 
or  services  furnished;  or 

(B)  there  is  a  difference  in  the  capacity 
for  production  or  operation;  or 

(C)  there  is  a  difference  in  the  ratio  of 
nonborrowed  capital  to  total  capital;  or 

(D)  the  taxpayer  was  in  existence  during 
only  part  of  its  base  period;  or 

(E)  the  taxpayer  acquired,  before  January 
1,  1940,  all  or  part  of  the  assets  of  a  com¬ 
petitor,  with  the  result  that  the  competition 
of  such  competitor  was  eliminated  or  dimin¬ 
ished. 

(3)  The  average  base  period  net  income 
determined  under  subsection  (a)  (3)  shall 
be  computed  in  the  same  manner  as  pro¬ 
vided  in  section  713  (d),  except  paragraphs 
(2)  and  (4),  but  for  such  purposes  comput¬ 
ing  excess  profits  net  income  and  deficit  in 
excess  profits  net  income  on  the  basis  of  the 
assumptions  made  in  subsection  (a)  (3). 

(4)  If  subsection  (a)  (1),  or  both  subsec¬ 
tions  (a)  (1)  „nd  (a)  (2)  are  applicable  to 
any  taxpayer,  its  average  base  period  net  in¬ 
come  under  subsection  (a)  (3)  shall  not 
exceed  the  excess  profits  net  income  (as  com¬ 
puted  for  the  purposes  of  subsection  (a)  (3) ) 
for  the  last  taxable  year  in  such  base  period. 
For  the  purposes  of  this  paragraph,  if  such 
last  taxable  year  is  of  less  than  twelve 
months,  the  excess  profits  net  income  for 
such  taxable  year  shall  be  placed  on  an  an¬ 
nual  basis  by  multiplying  by  twelve  and  di¬ 
viding  by  the  number  of  months  included  in 
such  taxable  year. 

(c)  Limitation  on  application  of  general 
rule.  This  section  shall  not  be  applicable 
unless — 

(1)  the  tax  under  this  subchapter  for  the 
taxable  year  computed  without  reference  to 
this  section,  exceeds  6  per  centum  of  the  tax¬ 
payer’s  normal-tax  net  income  for  such  year; 
and 

(2)  the  application  of  this  section  would 
result  in  a  diminution  of  the  tax  otherwise 
payable  under  this  subchapter  for  the  tax¬ 
able  year  by  more  than  10  per  centum 
thereof. 

(d)  Extent  of  reduction  in  tax  under  this 
section.  The  application  of  this  section  shall 
not  reduce  the  tax  payable  under  this  sub¬ 
chapter  for  the  taxable  year  below  6  per 
centum  of  the  taxpayer’s  normal-tax  net  in¬ 
come  for  such  year.  The  tax  under  this 
subchapter  computed  with  the  application 
of  subsection  (a)  shall  be  increased  by  an 
amount  equal  to  10  per  centum  of  the  tax 
computed  without  reference  to  this  section. 

(e)  Application  for  relief  under  this  sec¬ 
tion.  The  taxpayer  shall  compute  its  tax 
and  file  its  return  under  this  subchapter 
without  the  application  of  this  section.  The 
benefits  of  this  section  shall  not  be  allowed 
unless  the  taxpayer,  within  six  months  from 
the  date  prescribed  by  law  for  the  filing  of  its 
return,  makes  application  therefor  in  ac¬ 
cordance  with  regulations  to  be  prescribed 
by  the  Commissioner  with  the  approval  of 
the  Secretary,  except  that  if  the  Commis¬ 
sioner  in  the  case  of  any  taxpayer  with  re¬ 
spect  to  the  tax  liability  of  any  taxable 
year — 

(1)  issues  a  preliminary  notice  stating  a 
deficiency  in  the  tax  imposed  by  this  sub¬ 
chapter  such  taxpayer  may,  within  ninety 
days  after  the  date  of  such  notice,  make  such 
application,  or 

(2)  mails  a  notice  of  deficiency  (A)  with¬ 
out  having  previously  issued  a  preliminary 
notice  thereof  or  (B)  within  ninety  days  after 
the  date  of  such  preliminary  notice,  such 
taxpayer  may  claim  the  benefits  of  this  sec¬ 
tion  in  its  petition  to  the  Board  or  in  an 
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amended  petition  in  accordance  with  the 
rules  of  the  Board. 

If  the  application  is  not  filed  within  six 
months  after  the  date  prescribed  by  law  for 
the  filing  of  the  return,  the  application  of 
this  section  shall  not  reduce  the  tax  other-  ( 
wise  determined  under  this  subchapter  by  an 
amount  in  excess  of  the  amount  of  the  de-  j 
ficiency  finally  determined  under  this  sub-  I 
chapter  without  the  application  of  this  sec-  : 
tion.  If  the  average  base  period  net  income 
has  been  determined  under  subsection  (a) 
for  any  taxable  year,  the  Commissioner  may, 
by  regulations  approved  by  the  Secretary,  pre¬ 
scribe  the  extent  to  which  the  limitations 
prescribed  by  this  subsection  may  be  waived 
for  the  purpose  of  determining  the  tax  under 
this  subchapter  for  a  subsequent  taxable  year. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall  be 
effective  as  of  the  date  of  enactment  of  the 
Excess  Profits  Tax  Act  of  1940. 

§  30.722-1  General  rule  for  adjust¬ 
ment  of  abnormal  base  period  net  in¬ 
come.  In  computing  the  excess  profits 
credit  based  on  income,  taxpayers  whose 
first  excess  profits  tax  taxable  year  begins 
in  1940  may,  under  the  conditions  stated 
in  section  722  and  subject  to  the  limita¬ 
tions  thereof,  obtain  relief  with  respect 
to  abnormalities  in  their  base  period  net 
income. 

Section  722  sets  forth  the  following 
specific  tests  which  the  taxpayer  must 
meet  to  obtain  the  benefit  thereof : 

(a)  The  taxpayer  must  first  estab¬ 
lish — 

(1)  that  the  character  of  its  business 
engaged  in  as  of  January  1,  1940,  was 
different  from  the  character  of  its  busi¬ 
ness  engaged  in  during  one  or  more  of 
the  taxable  years  in  its  base  period  (as 
defined  in  section  713  (b)  (1)),  or 

(2)  that  the  normal  production,  out¬ 
put,  or  operation  in  one  or  more  of  the 
taxable  years  in  the  base  period  was  in¬ 
terrupted  or  diminished  because  of  events 
abnormal  in  the  case  of  the  taxpayer. 

(b)  The  taxpayer  must  next  establish 
the  amount  that  would  have  been  its 
average  base  period  net  income — 

(1)  if  the  character  of  its  business  as 
of  January  1,  1940,  had  been  the  same 
during  each  of  the  taxable  years  of  its 
base  period,  and 

(2)  if  none  of  the  abnormal  events  re¬ 
ferred  to  in  (a)  (2)  above  had  occurred, 
and 

(3)  if  in  each  of  such  taxable  years 
the  gross  income  of  any  class  had  not 
been  abnormally  large  and  the  deduc¬ 
tions  of  any  class  had  not  been  ab¬ 
normally  small. 

(c)  The  taxpayer  must  then  show  that 
the  amount  established  under  (b)  above 
is  greater  than  the  average  base  period 
net  income  computed  under  section  713 

(d)  or  section  742,  as  the  case  may  be. 

If  the  foregoing  tests  are  met,  then  the 
amount  established  under  (b)  above  shall 
be  considered  as  the  average  base  period 
net  income  of  the  taxpayer  for  the  pur¬ 
pose  of  computing  the  taxpayer’s  excess 
profits  credit  based  on  income.  See, 
however,  §§  30.722-4  and  30.722-5. 


§  30.722-2  Rules  for  establishing  a 
change  in  character  of  business  or  in¬ 
terruption  of  production — (a)  Change 
in  character  of  business.  The  character 
of  the  business  engaged  in  by  the  tax¬ 
payer  as  of  January  1,  1940,  is  consid¬ 
ered  different  from  the  character  of  the 
business  engaged  in  during  one  or  more 
of  the  taxable  years  in  its  base  period 
only  if: 

(1)  There  is  a  difference  in  the  prod¬ 
ucts  or  services  furnished.  A  product 
or  service  is  different  from  another  prod¬ 
uct  or  service  if  the  trade  custom  or 
practice  treats  it  as  a  product  or  service 
of  a  different  class.  A  mere  improve¬ 
ment  in  a  product  or  service  does  not 
constitute  a  difference  in  the  product  or 
service.  For  example,  a  corporation  in 
one  year  of  its  base  period  was  engaged 
in  both  the  radio  broadcasting  business 
and  the  department  store  business  and 
on  January  1,  1940,  was  engaged  only  in 
the  radio  broadcasting  business,  the  de¬ 
partment  store  business  having  been  dis¬ 
continued.  The  corporation  is  deemed 
to  have  changed  the  character  of  its 
business.  The  same  is  true  where  a  cor¬ 
poration  was  engaged  in  one  of  the  base 
period  years  in  both  the  wholesale  and 
retail  dry  goods  business  and  on  January 
1,  1940,  was  engaged  only  in  the  retail 
dry  goods  business. 

(2)  There  is  a  difference  in  the  ca¬ 
pacity  for  production  or  operation.  Thus, 
for  example,  a  corporation  may  have  en¬ 
larged  the  size  or  capacity  of  its  plant 
substantially  as  compared  with  the  pre¬ 
vious  size  or  capacity  of  its  plant  or  may 
have  increased  its  capital  substantially 
as  compared  with  its  previous  capital. 

(3)  There  is  a  difference  in  the  ratio  of 
nonborrowed  capital  to  total  capital.  A 
corporation  which  during  the  base  period 
was  operating  largely  on  borrowed  capital 
but  as  of  January  1,  1940,  was  operating 
largely  on  equity  capital  is  deemed  to 
have  such  difference. 

(4)  The  taxpayer  was  in  existence  dur¬ 
ing  only  part  of  its  base  period.  An  ex¬ 
ample  is  where  a  corporation  in  1938 
organized  into  two  or  more  new  corpora¬ 
tions.  The  new  corporations  were  in  ex¬ 
istence  for  only  a  part  of  the  base  period. 
Similarly,  any  other  corporation  or¬ 
ganized  less  than  forty-eight  months 
prior  to  its  first  excess  profits  tax  taxable 
year  was  in  existence  for  only  a  part  of 
its  base  period. 

(5)  The  taxpayer  acquired  before  Jan¬ 

uary  1,  1940,  all  or  part  of  the  assets  of  a 
competitor  with  the  result  that  the  com¬ 
petition  of  such  competitor  was  elimin¬ 
ated  or  diminished.  For  example,  two 
competing  newspapers  were  operating  at 
a  loss  during  all  or  part  of  the  base  period. 
Prior  to  January  1,  1940,  the  first  news¬ 
paper  purchased  the  franchises  and  other 
assets  of  the  second  newspaper  and  as  a 
result  of  this  transaction  the  condition 
of  the  surviving  paper  was  much  more 
promising.  A  difference  in  the  character 
of  the  business  of  the  taxpayer  has 
occurred.  • 


(b)  Interruption  or  diminution  of 
normal  production,  output,  or  operation 
in  the  base  period.  A  taxpayer  may  se¬ 
cure  relief  under  section  722  if  it  estab¬ 
lishes  that  its  normal  production,  out¬ 
put,  or  operation  in  one  or  more  taxable 
years  in  its  base  period  was  interrupted 
or  diminished  because  of  events  abnormal 
in  the  case  of  the  taxpayer.  Not  every 
interruption  or  diminution  of  normal 
production,  output,  or  operation  is  a  rea¬ 
son  for  establishing  a  different  average 
base  period  net  income.  The  interrup¬ 
tion  or  diminution  must  be  the  direct 
result  of  an  event  abnormal  for  the  tax¬ 
payer.  In  general,  an  event  is  abnormal 
for  the  taxpayer  if  in  the  light  of  the 
taxpayer’s  business  experience  it  is  not 
a  usual  event.  High  prices  of  materials, 
labor,  capital,  or  any  other  agent  of  pro¬ 
duction,  low  selling  price  of  the  product 
of  the  taxpayer,  or  low  physical  volume 
of  sales  owing  to  low  demand  for  such 
product  or  for  the  output  of  the  taxpayer, 
are  not  abnormal.  Abnormal  events 
might  include  a  flood,  a  fire,  a  strike,  or 
any  other  unusual  event  hindering  pro¬ 
duction,  output,  or  operation.  As  to 
what  constitutes  normal  production,  out¬ 
put,  or  operation,  see  §  30.722-3  (c). 

§  30.722-3  Determination  of  substi¬ 
tute  average  base  period  net  income — (a) 
Average  base  period  net  income  under 
normal  conditions:  in  general.  Having 
established  a  change  in  the  character  of 
its  business  or  an  interruption  or  dimi¬ 
nution  of  normal  production,  output,  or 
operation  in  accordance  with  §  30.722-2, 
the  taxpayer  must  establish  the  amount 
that  would  have  been  its  average  base 
period  net  income  from  the  beginning  of 
its  base  period  (1)  if  it  had  been  engaged 
during  its  entire  base  period  in  a  busi¬ 
ness  of  the  same  character  as  that  en¬ 
gaged  in  as  of  January  1,  1940,  and  (2) 
if  its  normal  production,  output,  or  oper¬ 
ation  had  not  been  interrupted  or  dimin¬ 
ished  at  any  time  during  the  base  period 
by  events  abnormal  for  the  taxpayer,  and 

(3)  if  in  each  of  such  taxable  years,  its 
gross  income  of  any  class  had  not  been 
abnormally  large  and  its  deductions  of 
any  class  had  not  been  abnormally  small. 
What  would  have  been  the  average  base 
period  net  income  of  the  corporation 
under  such  circumstances  is  a  question 
to  be  determined  upon  consideration  of 
all  the  facts  in  the  particular  case.  No 
definite  and  conclusive  tests  can  be  pre¬ 
scribed  by  which  it  can  be  determined 
finally  in  advance  of  an  examination  of 
the  facts  of  each  case  what  substitute 
average  base  period  net  income  may  be 
established. 

Among  the  factors  in  the  base  period 
which  may  be  material  in  determining  a 
substitute  average  base  period  net  income 
are  general  business  conditions,  compe¬ 
tition,  and  demand  for  the  products  or 
services  of  the  class  produced  or  rendered 
by  the  taxpayer.  High  prices  of  mate¬ 
rials,  labor,  capital  or  any  other  agent  of 
production,  low  selling  price  of  the  prod¬ 
uct,  and  low  physical  volume  of  sales 
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owing  to  low  demand  for  such  products 
or  output  during  the  base  period  are  all 
factors  to  be  taken  into  consideration 
and  are  not  to  be  treated  as  abnormal. 
Thus,  for  example,  in  the  case  of  a  cor¬ 
poration  which  in  1939  changed  the 
character  of  its  business  from  the  manu¬ 
facture  of  typewriter  parts  to  the  man¬ 
ufacture  of  rifles,  a  reconstruction  of  the 
excess  profits  net  income  of  such  a  cor¬ 
poration  for  the  taxable  years  in  its  base 
period  as  a  manufacturer  of  rifles  would 
have  to  take  into  consideration,  among 
other  factors,  the  actual  demand  for  such 
rifles  in  1936, 1937,  and  1938. 

For  taxable  years  in  which  the  excess 
profits  net  income  of  the  taxpayer  is  to 
be  reconstructed,  the  taxpayer  must  es¬ 
tablish  what  its  excess  profits  net  income 
would  have  been  under  the  conditions  set 
forth  in  section  722  (a)  (3)  for  each  of 
such  years  computed  with  the  adjust¬ 
ments  provided  in  section  711  (b).  The 
taxpayer’s  substitute  average  base  period 
net  income  is  then  to  be  computed  in 
accordance  with  section  713  (d)  (1)  and 
(3),  that  is,  without  regard  to  any  hypo¬ 
thetical  excess  profits  net  income  com-  ! 
puted  under  section  713  (d)  (2)  and 
without  regard  to  the  provisions  of  sec¬ 
tion  742. 

(b)  Where  there  was  a  change  in  the 
character  of  the  business.  In  determin¬ 
ing  the  substitute  average  base  period 
net  income  of  a  taxpayer  which  as  of 
January  1,  1940,  was  engaged  in  a  busi¬ 
ness  of  a  different  character  from  that 
engaged  in  during  one  or  more  of  the 
taxable  years  in  the  base  period,  one  of 
the  factors  to  be  considered  is  the  pre¬ 
vious  business  experience  of  the  same 
corporation  or  preexisting  business  enter¬ 
prise  during  the  base  period.  Thus,  if  a 
corporation  is  reorganized  in  the  base 
period  into  two  new  corporations,  the 
excess  profits  net  income  of  each  of  the 
new  corporations  for  the  taxable  years 
in  the  base  period  in  which  each  was  not 
in  existence  may  be  determined  from  that 
part  of  the  business  of  the  original  cor¬ 
poration  operated  by  each  of  the  new 
corporations  and  that  part  of  the  excess 
profits  net  income  of  the  original  corpo¬ 
ration  attributable  to  such  part  of  the 
business. 

In  no  case  may  the  amount  of  the  aver¬ 
age  base  period  net  income  established 
by  reason  of  a  change  in  the  character 
of  the  taxpayer’s  business  exceed  the 
excess  profits  net  income  as  established 
for  the  last  taxable  year  in  the  base 
period.  If  such  taxable  year  consists  of 
less  than  12  months  the  excess  profits 
net  income  for  such  taxable  year  shall 
be  placed  on  an  annual  basis  by  multi¬ 
plying  by  12  and  dividing  by  the  number 
of  months  included  in  such  taxable  year. 
The  method  of  determining  the  average 
base  period  net  income  may  be  illustrated 
by  the  following  example: 

Example.  The  X  Newspaper  Corpo¬ 
ration,  whose  fiscal  year  ended  March  31, 
1940,  acquired  the  franchises  and  other 
assets  of  a  rival  newspaper  in  December 
1939.  Prior  to  that  date,  both  news¬ 


papers  had  operated  at  a  loss.  After 
such  acquisition,  the  X  Newspaper  Cor¬ 
poration  showed  a  large  profit.  The  cor¬ 
poration  establishes  that  if  it  had 
possessed  the  assets  of  the  rival  news¬ 
paper  during  its  entire  base  period  its 
excess  profits  net  income  for  its  taxable 
years  in  the  base  period  would  have  been 
as  follows: 

Excess  profits 


Fiscal  year  ending —  net  income 

March  31,  1937 _ _ _  $310,000 

March  31,  1938.. _ _  320,000 

March  31,  1939 _  290,000 

March  31,  1940— _ _  300,  000 


The  average  base  period  net  income  of 
the  X  Newspaper  Corporation  computed 
under  section  713  (e)  is  $305,000.  Since, 
however,  under  section  722  (b)  (4)  the 
highest  amount  which  may  be  substituted 
for  the  average  base  period  net  income  is 
the  amount  of  excess  profits  net  income 
established  for  the  last  taxable  year  of 
the  base  period,  the  substitute  average 
base  period  net  income  is  $300,000. 

If  the  difference  in  the  character  of 
the  business  engaged  in  by  a  corporation 
as  of  January  1,  1940,  is  that  it  was  in 
existence  during  only  part  of  its  base  pe¬ 
riod,  the  excess  profits  net  income  for  all 
of  its  taxable  years  in  the  base  period 
may  have  to  be  established.  The  taxable 
years  in  the  base  period  during  which 
such  a  corporation  was  not  in  existence 
are  successive  periods  of  12  months  each, 
beginning  with  the  48th  month  preceding 
the  beginning  of  its  first  taxable  year 
under  the  excess  profits  tax.  Any  re¬ 
maining  period  of  less  than  12  months 
during  which  it  was  not  in  existence  is 
considered  a  taxable  year.  The  determi¬ 
nation  of  such  a  corporation’s  average 
base  period  net  income  may  be  illustrated 
by  the  following  example: 

Example.  The  Y  Corporation,  which 
makes  its  income  tax  returns  on  the  cal¬ 
endar  year  basis,  was  organized  on  July 
1,  1937,  as  a  result  of  the  reorganization 
of  the  X  Corporation  into  two  new  corpo¬ 
rations.  The  excess  profits  net  income  of 
the  Y  Corporation  computed  with  the  ad¬ 
justments  provided  in  section  711  (b)  for 
the  years  1938,  1939,  and  that  portion  of 
the  year  1937  during  which  it  was  in 
existence  is  as  follows: 

Excess  profits 


Year.  net  income 

1937  _ $  40,  000 

1938  _ _ _  20,  000 

1939  _ _ _ _  150,000 


Based  on  this  experience  and  in  ac¬ 
cordance  with  the  principles  set  forth  in 
(a)  of  this  section,  the  Y  Corporation 
establishes  that  its  excess  profits  net  in¬ 
come  for  1936,  1937,  1938,  and  1939  would 
have  been  as  follows: 

Excess  profits 


Year:  ( net  income ) 

1936 _ $62,000 

1937.. . 70.000 

1938  . . . .  300,  000 

1939  . 200,000 


The  average  base  period  net  income  of 
the  Y  Corporation,  whether  computed 
under  section  713  (e)  or  section  713  (f), 
cannot  under  section  722  (b)  (4)  exceed 
$200,000. 


(c)  Where  there  was  an  interruption 
or  diminution  of  normal  production,  out¬ 
put,  or  operation.  If  the  taxpayer  es¬ 
tablishes  that  its  normal  production,  out¬ 
put,  or  operation  in  one  or  more  years 
in  the  base  period  was  interrupted  or 
diminished  because  of  events  abnormal 
in  the  case  of  the  taxpayer,  it  must  then 
establish  what  its  average  base  period 
net  income  would  have  been  if  its  base 
period  normal  production,  output,  or 
operation  had  not  been  so  interrupted  or 
diminished.  The  taxpayer’s  normal  pro¬ 
duction,  output,  or  operation  may  be  de¬ 
termined  from  its  average  production, 
output,  or  operation  with  respect  to 
products  or  services  of  the  same  class. 
Such  average  production,  output,  or 
operation  may  be  established  by  the  aver¬ 
age  amount  of  production,  output,  or 
operation  in  the  four  previous  taxable 
years,  or,  if  the  taxpayer  was  not  in  exist¬ 
ence  for  four  previous  taxable  years,  then 
for  the  previous  taxable  years  during 
which  it  was  in  existence  and  so  many 
of  the  succeeding  taxable  years  ending 
before  June  1,  1940,  as  do  not  make  the 
total  taxable  years  in  the  test  period 
more  than  four.  The  average  produc¬ 
tion,  output,  or  operation  determined 
should,  however,  be  adjusted  in  accord¬ 
ance  with  the  principles  set  forth  in  (a) 
of  this  section  for  changes  in  prices,  de¬ 
mand,  the  condition  of  the  business  en¬ 
gaged  in  by  the  taxpayer,  and  other  rele¬ 
vant  business  factors  occurring  in  the 
period  in  which  the  abnormal  event 
affected  the  production,  output,  or  opera¬ 
tion  of  the  taxpayer  and  not  occurring 
in  the  test  period.  The  average  produc¬ 
tion,  output,  or  operation,  as  adjusted, 
is  the  taxpayer’s  normal  production,  out¬ 
put,  or  operation.  For  the  taxable  years 
in  the  base  period  in  which,  as  a  direct 
result  of  an  abnormal  event  established 
in  accordance  with  §  30.722-2  (b) ,  such 
normal  production,  output,  or  operation 
was  not  attained  the  taxpayer’s  excess 
profits  net  income  should  be  recon¬ 
structed  as  if  for  such  period  the  tax¬ 
payer  had  attained  such  normal  produc¬ 
tion,  output,  or  operation.  In  establish¬ 
ing  what  would  have  been  its  average 
base  period  net  income  under  section 
722  (a)  (3)  (B),  the  taxpayer  is  limited, 
in  the  adjustments  which  it  may  make, 
to  adjustments  for  such  interruptions 
and  diminutions  of  normal  production, 
output,  or  operation  as  it  establishes 
under  §  30.722-2  (b).  The  abnormal 
event,  however,  need  not  have  occurred 
in  the  base  period  as  long  as  its  conse¬ 
quences  are  directly  reflected  in  produc¬ 
tion,  output,  or  operation  in  the  base 
period.  For  example,  if  a  fire  in  1935 
had  destroyed  a  taxpayer’s  plant  so  that 
the  taxpayer’s  normal  production  in  1936 
was  diminished,  the  taxpayer  would  be 
permitted  to  establish  what  its  excess 
profits  net  income  would  have  been  if  its 
normal  production  had  existed  in  1936. 

(d)  Where  there  are  both  a  change  of 
business  and  an  interruption  of  normal 
production.  If  a  taxpayer  establishes 
both  a  change  in  the  character  of  its 
business  and  the  occurrence  of  an  ab- 
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normal  event  interrupting  or  diminishing 
its  normal  production,  output,  or  opera¬ 
tion  in  the  base  period,  the  taxpayer  must 
then  establish  what  its  average  base 
period  net  income  would  have  been  as 
set  forth  in  (b)  and  (c)  of  this  section. 
However,  such  a  taxpayer  is  subject  to  the 
limitation  that  its  average  base  period 
net  income  thus  determined  cannot  ex¬ 
ceed  the  amount  established  under  this 
section  as  the  amount  that  would  have 
been  the  excess  profits  net  income  for  the 
last  taxable  year  in  the  base  period.  If 
such  taxable  year  consists  of  less  than  12 
months  the  excess  profits  net  income  for 
such  taxable  year  shall  be  placed  on  an 
annual  basis  by  multiplying  by  12  and 
dividing  by  the  number  of  months  in¬ 
cluded  in  such  year. 

(e)  Abnormalities  in  gross  income  and 
deductions.  In  establishing  the  substi¬ 
tute  average  base  period  net  income,  the 
taxpayer  must  establish  what  its  average 
base  period  net  income  would  have  been 
if  in  each  of  the  taxable  years  in  its  base 
period  no  class  of  gross  income  had  been 
abnormally  large  in  amount  and  no 
class  of  deductions  had  been  abnormally 
small  in  amount.  The  adjustments  to  be 
made  under  section  722  (a)  (3)  (C)  are 
to  be  made  only  in  classes  of  gross  income 
and  classes  of  deductions  which  are  ab¬ 
normal  in  amount  but  not  as  the  result  of 
a  difference  in  the  character  of  the  busi¬ 
ness  or  an  interruption  or  diminution 
in  the  normal  production,  output,  or 
operation  caused  by  an  abnormal  event, 
established  under  §  30.722-2. 

In  general,  a  class  of  gross  income  is 
abnormally  large  to  the  extent  such  class 
of  gross  income  is  larger  in  amount  than 
125  percent  of  the  average  amount  (de¬ 
termined  as  provided  below)  of  the  tax¬ 
payer’s  gross  income  of  the  same  class, 
and  a  class  of  deductions  is  abnormally 
small  to  the  extent  the  amount  of  de¬ 
ductions  of  such  class  is  smaller  than  75 
percent  of  the  average  amount  (deter¬ 
mined  as  provided  below)  of  the  taxpay¬ 
er’s  deductions  of  the  same  class.  In 
such  a  case,  the  average  amount  of  gross  I 
income  of  the  same  class  or  of  deductions  i 
of  the  same  class  shall  be  determined  by 
averaging  the  amounts  of  such  class  in 
the  four  previous  taxable  years,  or,  if  the 
taxpayer  was  not  in  existence  for  four 
previous  taxable  years,  then  for  the  pre¬ 
vious  taxable  years  during  which  it  was 
in  existence  and  so  many  of  the  succeed¬ 
ing  taxable  years  ending  before  June  1, 
!940,  as  do  not  make  the  total  taxable 
years  in  the  test  period  more  than  four. 
In  determining  the  average  amount  of 
any  class  of  gross  income  or  deductions 
by  which  an  abnormality  is  to  be  meas¬ 
ured  for  any  year,  the  amount  of  gross 
income  or  of  deductions  for  a  year  in  the 
base  period  for  which  there  was  a  differ¬ 
ence  in  the  character  of  the  business  or 
an  interruption  or  diminution  of  normal 
Production,  output,  or  operation  caused 
by  an  abnormal  event  is  the  amount  of 
8ross  income  or  deductions  established 
cr  such  year;  the  amount  of  gross  in- 
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come  or  deductions  of  any  class  adjusted 
as  provided  herein  shall  be  used  in  com¬ 
puting  the  average  amount  of  gross  in¬ 
come  or  deductions  of  such  class  for  the 
application  of  section  722  (a)  (3)  (C)  to 
a  subsequent  taxable  year.  However,  if 
the  taxpayer  establishes  that  the  dispro¬ 
portion  in  the  amount  of  gross  income  or 
deductions  of  any  class  for  any  year  is 
a  consequence  of  high  prices  of  materials, 
labor,  capital,  or  any  other  agent  of  pro¬ 
duction,  low  selling  price  of  the  product 
of  the  taxpayer,  or  low  physical  volume 
of  sales  owing  to  low  demand  for  such 
product  or  for  the  output  of  the  tax¬ 
payer,  or  of  a  change  at  any  time  in  the 
type,  manner  of  operation,  size,  or  the 
condition  of  the  business  engaged  in  by 
the  taxpayer,  the  gross  income  or  de¬ 
ductions  of  such  class  are  not  required  to 
be  adjusted  under  section  722  (a)  (3) 
(C).  That  part  of  any  class  of  gross 
income  which  is  determined  to  be  abnor¬ 
mally  large,  as  herein  provided,  shall  be 
eliminated  from  gross  income.  That  part 
of  any  class  of  deductions  determined  to 
be  abnormally  small,  as  herein  provided, 
shall  be  increased  to  the  extent  it  is  ab¬ 
normally  small.  The  rules  for  determin¬ 
ing  classes  of  deductions  are  set  forth  in 
section  711  (b)  (1)  (H) ,  (I) ,  and  (J) ,  and 
the  regulations  prescribed  thereunder. 
The  rules  for  determining  classes  of  gross 
income  are  set  forth  in  section  721  and 
the  regulations  prescribed  thereunder. 
The  rule  stated  in  the  first  sentence  of 
this  paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  The  X  Corporation, 
which  came  into  existence  on  January  1, 

1936,  and  which  makes  its  income  tax  re¬ 
turns  on  the  calendar  year  basis,  estab¬ 
lishes  that  it  is  entitled  to  the  benefits  of 
section  722  because  of  an  abnormal  event 
interrupting  normal  production  in  1937. 
For  1938,  the  corporation’s  deduction  for 
interest  on  loans  was  $5,000.  The  aver¬ 
age  amount  of  the  taxpayer’s  interest 
deduction  is  to  be  determined  for  1936, 

1937,  and  1939.  The  taxpayer’s  deduc¬ 
tions  of  the  same  class  for  those  years 
were  $14,000  for  1936,  $9,000  for  1937,  and 
$10,000  for  1939.  The  average  interest 
deduction  is  therefore  $11,000,  and  the 
interest  deduction  for  1938  for  purposes  of 
the  substitute  excess  profits  net  income 
for  1938  should  be  $8,250  (75  percent  of 
$11,000). 

Example  (2) .  The  gross  income  of  the 
Y  Hotel  Corporation  in  1939  from  room 
rent  was  $1,000,000  because  of  a  “World’s 
Fair.”  The  gross  income  from  room  rent 
in  1938  was  $700,000.  The  corporation 
establishes  that  the  hotel’s  gross  income 
from  room  rent  in  1937  would  have  been 
$600,000  if  a  strike,  by  reason  of  which 
the  corporation  was  entitled  to  the  bene¬ 
fits  of  section  722,  had  not  occurred. 
The  gross  income  of  the  same  class  in 
1936  was  $600,000,  and  in  1935  was  $500,- 
000.  The  average  of  the  gross  income  of 
this  class  therefore  was  $600,000.  The 
gross  income  from  room  rent  in  1939 


therefore  should  be  reduced  to  $750,000 
(125  percent  of  $600,000). 

In  establishing  the  average  base  period 
net  income  as  if  none  of  the  classes  of 
gross  income  had  been  abnormally  large 
in  amount  and  none  of  the  classes  of 
deductions  had  been  abnormally  small  in 
amount,  the  taxpayer’s  gross  income  and 
deductions  should  be  adjusted  to  remove 
completely  the  effect  of  the  abnormality. 
Complementary  adjustments  must  be 
made  in  other  classes  of  deductions  and 
of  gross  income  for  any  amount  of  gross 
income  eliminated  or  of  deductions  in¬ 
creased.  Thus,  in  example  (2)  above  in 
connection  with  the  elimination  of  $250,- 
000  from  gross  income  from  room  rent 
in  1939  there  should  be  a  corresponding 
decrease  in  the  deductions  for  expenses 
directly  incurred  in  obtaining  that  part 
of  the  gross  income  which  was  elimi¬ 
nated,  such  as  the  deduction  for  wages 
of  any  additional  employees  needed  to 
earn  the  abnormally  large  gross  income. 

§  30.722-4  Limitation  on  application 
of  general  rule.  The  adjustments  pro¬ 
vided  in  section  722  shall  not  be  opera¬ 
tive  in  the  case  of  any  taxpayer  unless 
such  taxpayer  establishes  that  its  excess 
profits  tax: 

(a)  when  computed  without  reference 
to  section  722,  exceeds  6  percent  of  its 
normal-tax  net  income  for  the  taxable 
year,  and 

(b)  when  computed  with  the  applica¬ 
tion  of  section  722  (a),  is  an  amount 
which  is  less  than  90  percent  of  the  excess 
profits  tax  computed  without  reference 
to  section  722. 

As  a  necessary  complement  to  these 
limitations,  further  provisions  are  made 
as  to  the  amount  of  the  excess  profits  tax 
in  the  case  of  a  taxpayer  entitled  to  the 
benefit  of  the  adjustments  provided  in 
section  722  (a).  If  the  taxpayer  meets 
the  tests  set  forth  in  (a)  and  (b)  above, 
then  there  shall  be  added  to  the  tax  com¬ 
puted  after  the  application  of  section 
722  (a)  an  amount  equal  to  10  percent  of 
the  amount  of  excess  profits  tax  com¬ 
puted  without  reference  to  section  722. 
The  resulting  tax  is  the  taxpayer’s  ex¬ 
cess  profits  tax  if  it  is  not  less  than  6 
percent  of  the  taxpayer’s  normal-tax  net 
income  for  the  taxable  year;  if  it  is  less 
than  6  percent  of  the  taxpayer’s  normal- 
tax  net  income,  then  the  tax  shall  be  an 
amount  equal  to  6  percent  of  the  normal- 
tax  net  income  for  the  taxable  year. 
The  tax  for  the  purpose  of  measuring 
the  6  percent  and  10  percent  limitations 
is  the  tax  after  the  application  of  the 
foreign  tax  credit  provided  in  section 
729. 

The  application  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  The  X  Corporation 
which  makes  its  income  tax  return  on 
the  calendar  year  basis  has  a  normal-tax 
net  income  for  1940  of  $500,000  and  an 
adjusted  excess  profits  net  income  com¬ 
puted  without  reference  to  section  722 
of  $200,000.  The  excess  profits  tax  on 
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such  amount  is  $71,500,  which  is  in  ex¬ 
cess  of  6  percent  of  the  taxpayer’s 
normal-tax  net  income  for  1940.  The 
corporation  establishes  that  by  reason 
of  a  flood  in  1938  its  normal  production 
was  interrupted  and  its  excess  profits 
net  income  for  1938  was  $100,000,  al¬ 
though  it  would  have  been  $500,000  if 
such  interruption  had  not  occurred. 
The  taxpayer’s  average  base  period  net 
income  computed  under  section  713  (e) 
would  have  been  $100,000  larger  if  its 
excess  profits  net  income  for  1938  were 
considered  to  be  $500,000.  All  other 
facts  remaining  the  same,  the  adjusted 
excess  profits  net  income  of  $200,000  set 
forth  above  is  to  be  reduced  by  the  re¬ 
sulting  $95,000  increase  in  the  excess 
profits  credit  (95  percent  of  $100,000,  the 
increase  in  average  base  period  net  in¬ 
come).  The  adjusted  excess  profits  net 
income  for  1940  would  be  $105,000  and 
the  excess  profits  tax  on  such  amount 
would  be  $33,500.  To  such  $33,500  there 
must  be  added  the  amount  of  $7,150  (10 
percent  of  the  tax,  $71,500,  computed 
without  reference  to  section  722)  and, 
thus,  the  taxpayer’s  excess  profits  tax 
for  1940,  computed  with  the  application 
of  section  722,  is  $40,650  ($33,500  plus 
$7,150). 

Exam-pie  (2).  The  normal-tax  net  in 
come  of  the  Y  Corporation  for  the  calen¬ 
dar  year  1940  (its  taxable  year)  is  $200,- 
000  and  its  adjusted  excess  profits  net 
income  computed  without  the  benefit 
of  section  722  is  $50,000.  The  excess 
profits  tax  on  this  amount  is  $14,000, 
which  is  in  excess  of  6  percent  of  the 
corporation’s  normal-tax  net  income  for 
1940.  The  Y  Corporation  meets  the  tests 
of  section  722  (a)  and  establishes  that  its 
adjusted  excess  profits  net  income  for 
1940  computed  with  the  adjustments  pro¬ 
vided  in  section  722  (a)  would  be  $43,000 
The  excess  profits  tax  on  this  amount 
would  be  $11,900.  The  Y  Corporation  is 
entitled  to  the  relief  provided  under  sec¬ 
tion  722  because  the  application  of  sec¬ 
tion  722  (a)  has  reduced  its  tax  by  more 
than  10  percent,  and,  when  10  percent 
of  the  tax  computed  without  reference 
to  section  722  (10  percent  of  $14,000,  or 
$1,400)  is  added  to  the  tax  computed  with 
the  adjustments  provided  in  section  722 
(a)  ($11,900),  the  resulting  excess  profits 
tax,  $13,300,  is  more  than  6  percent  of 
the  taxpayer’s  normal-tax  net  income  for 
1940. 

§  30.722-5  Application  for  relief  under 
section  722 — (a)  In  general.  The  tax¬ 
payer  is  not  permitted  to  claim  the  bene¬ 
fit  of  section  722  in  computing  its  excess 
profits  tax  upon  its  return,  except  as 
provided  in  (c)  of  this  section.  In  order 
to  obtain  the  benefits  of  section  722  for 
any  taxable  year  a  taxpayer  within  6 
months  after  the  time  prescribed  by  law 
for  filing  its  excess  profits  tax  return  for 
such  year  must  file  under  oath  an  ap¬ 
plication  on  Form  991  for  the  benefit  of 
section  722.  unless  the  provisions  of  (b) 
or  (c)  of  this  section  are  applicable  to 
such  taxpayer.  For  the  purposes  of  this 
section,  the  time  prescribed  by  law  for 
filing  the  return  includes  the  period  cf 


any  extension  of  time  granted  by  the 
Commissioner. 

The  application  on  Form  991  must  be 
filed  in  duplicate  with  the  Commissioner 
of  Internal  Revenue,  Washington,  D.  C., 
attention  of  the  Income  Tax  Unit,  Clear¬ 
ing  Division,  Claims  Control  Section. 
Such  application  shall,  in  accordance 
with  the  provisions  of  this  section  and 
the  instructions  on  the  form,  set  forth 
the  following  information: 

(1)  The  name  and  address  of  the  cor¬ 
poration; 

(2)  The  date  and  place  of  incorpora¬ 
tion; 

(3)  The  excess  profits  tax  taxable  year 
for  which  the  benefits  of  section  722  are 
claimed; 

(4)  The  collection  district  in  which  the 
excess  profits  tax  return  for  such  year 
was  filed; 

(5)  The  taxpayer’s  normal-tax  net  in¬ 
come  and  the  amount  of  excess  profits 
tax  (after  the  application  of  the  foreign 
tax  credit)  shown  upon  its  return  for 
such  year; 

(6)  The  date  of  the  beginning  of  the 
taxpayer’s  first  excess  profits  tax  taxable 
year; 

(7)  The  excess  profits  net  income  or 
deficit  in  excess  profits  net  income  for 
each  taxable  year  in  the  base  period, 
computed  without  regard  to  section  722; 

(8)  If  a  difference  in  the  character  of 
business  is  the  basis  of  the  application — 

(i)  the  taxable  years  in  the  base  pe¬ 
riod  in  which  it  is  claimed  that  the  char¬ 
acter  of  the  business  was  different  from 
that  as  of  January  1,  1940, 

(ii)  the  subparagraph  of  section 
722  (b)  (2)  in  which  such  difference 
falls, 

(iii)  the  character  of  the  business  as 
of  January  1.  1940, 

(iv)  the  character  of  the  business  in 
each  of  the  taxable  years  in  the  base 
period, 

(v)  the  amount  which  would  have 
been  the  taxpayer’s  excess  profits  net 
income  for  each  taxable  year  in  the  base 
period  in  which  its  business  was  of  a  dif¬ 
ferent  character  if  the  business  had  been 
the  same  in  each  of  such  years  as  that  on 
January  1,  1940,  and 

(vi)  a  detailed  statement  showing  how 
such  amount  was  determined; 


(9)  If  an  interruption  or  diminution 
of  normal  production,  output,  or  opera¬ 
tion  is  the  basis  of  the  application — 

(i)  the  abnormal  events  and  the  time 
of  their  occurrence, 

(ii)  the  taxable  years  in  which  such 
abnormal  events  interrupted  or  dimin¬ 
ished  normal  production,  output,  or  op¬ 
eration,  and 

(iii)  the  production,  output,  or  oper¬ 
ation  of  the  taxpayer  for  the  taxable 
years  in  the  base  period  and  for  the  four 
taxable  years  immediately  preceding  the 
taxable  year  in  which  normal  production, 
output,  or  operation  was  interrupted  or 
diminished,  or,  if  the  taxpayer  was  not  in 
existence  for  four  previous  taxable  years, 
then  for  such  previous  taxable  years  as 


it  was  in  existence  and  for  so  many  of  the 
succeeding  taxable  years  ending  before 
June  1,  1940,  as  do  not  make  the  total 
more  than  four; 

(10)  A  schedule  of  the  classes  of  gross 
income  and  deductions  and  the  amounts 
thereof — 

(i)  for  each  of  the  taxable  years  in  the 
base  period  (including  the  taxable  years 
for  which  adjustments  were  made  under 
section  722  (a)  (3)  (A)  and  (B)  and  the 
amounts  of  any  classes  of  gross  income 
or  deductions  established  thereunder) , 

(11)  for  each  subsequent  taxable  year 
beginning  after  December  31,  1939,  and 
ending  before  June  1,  1940,  and 

(iii)  for  each  of  the  four  taxable  years 
preceding  the  first  taxable  year  in  the 
base  period; 

(11)  The  excess  profits  net  income  or 
deficit  in  excess  profits  net  income  estab¬ 
lished  for  each  taxable  year  in  the  base 
period  after  all  adjustments  under  sec¬ 
tion  722; 

(12)  A  statement  showing  the  extent 
to  which  any  class  of  income  or  deduc¬ 
tions  appearing  in  the  schedule  required 
in  (10)  above  and  abnormal  in  amount  as 
determined  under  §  30.722-3  (e)  is  a  re¬ 
sult  of  high  prices  of  materials,  labor, 
capital,  or  any  other  agent  of  production, 
low  selling  price  of  the  product  of  the 
taxpayer,  or  low  physical  volume  of  sales 
owing  to  low  demand  for  such  product  or 
for  the  output  of  the  taxpayer,  or  of  a 
change  at  any  time  in  the  type,  manner 
of  operation,  size,  or  the  condition  of  the 
business  engaged  in  by  the  taxpayer; 

(13)  The  average  base  period  net  in¬ 
come  determined  under  section  722  (a) 
(3); 

(14)  The  average  base  period  net  in¬ 
come  determined  without  regard  to  sec¬ 
tion  722;  and 

(15)  Such  other  information  as  may  be 
required  by  the  instructions  appearing 
on  Form  991  or  issued  therewith. 

The  application  on  Form  991  shall  be 
considered  a  claim  for  refund  or  credit 
with  respect  to  the  excess  profits  tax  for 
the  taxable  year  paid  at  or  prior  to  the 
time  such  application  is  filed.  In  case 
the  taxpayer  elects  to  pay  in  installments 
the  tax  shown  upon  its  return  and  at  the 
time  the  application  is  filed  such  tax  has 
not  been  paid  in  full,  the  taxpayer  should 
file  a  claim  for  refund  or  credit  on  Form 
843  as  promptly  as  possible  after  such  tax 
has  been  paid  in  full.  The  information 
already  submitted  in  the  application  need 
not  again  be  submitted  on  Form  843  if 
reference  is  made  therein  to  such  applica¬ 
tion.  For  limitations  upon  refunds  and 
credits  generally,  see  section  322.  As  to 
procedure  upon  disallowance  of  a  claim 
for  refund  relating  to  abnormalities,  see 
section  732. 

(b)  After  assertion  of  deficiency.  If 
a  taxpayer  does  not  file  an  application  un¬ 
der  (a)  of  this  section  within  the  six- 
month  period  provided  in  section  722  te), 
it  may  nevertheless  obtain  relief  under 
section  722  if  there  is  a  deficiency  in  ex¬ 
cess  profits  tax  asserted  against  it.  In 
such  case,  the  application  of  section  722 
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shall  not  reduce  the  excess  profits  tax 
determined  without  reference  to  such 
section  by  an  amount  in  excess  of  the 
amount  of  the  deficiency  finally  deter¬ 
mined  without  reference  to  such  section. 

If  a  preliminary  notice  of  deficiency  is 
issued,  the  taxpayer  may  obtain  the  lim¬ 
ited  benefits  of  section  722  described  in 
the  preceding  paragraph  by  filing  an  ap¬ 
plication  on  Form  991  within  ninety  days 
after  the  date  of  such  notice,  regardless 
of  when  or  whether  a  formal  notice  of 
deficiency  is  issued.  (See  section  272 
(a) .)  If  a  formal  notice  of  deficiency  is 
issued  without  the  issuance  of  a  prelimi¬ 
nary  notice  or  within  ninety  days  after 
the  issuance  of  a  preliminary  notice,  the 
taxpayer  may  claim  such  benefits  in  its 
petition,  or  amended  petition,  to  the 
Board  of  Tax  Appeals  filed  in  accordance 
with  the  rules  of  the  Board  and  with 
respect  to  the  deficiency  asserted  in  such 
formal  notice.  If,  however,  a  preliminary 
notice  is  issued  and  the  taxpayer  does 
not  file  a  timely  application  on  Form  991, 
and  a  formal  notice  of  deficiency  is  issued 
after  the  expiration  of  ninety  days  from 
the  date  of  the  preliminary  notice,  the 
taxpayer  cannot  claim  the  benefits  of  sec¬ 
tion  722  in  a  petition,  or  amended  peti¬ 
tion,  filed  with  the  Board  of  Tax  Appeals. 

A  taxpayer  filing  an  application  on 
Form  991  after  a  preliminary  notice  of 
deficiency  shall  attach  to  such  applica¬ 
tion  a  copy  of  such  notice. 

(c)  Waiver  of  limitations  for  subse¬ 
quent  taxable  years.  If  a  taxpayer  files 
an  application  on  Form  991  for  a  tax¬ 
able  year  as  provided  in  (a)  or  (b)  of  this 
section,  then  in  filing  an  application  for 
a  subsequent  taxable  year  under  (a)  or 
(b)  of  this  section  the  information  re¬ 
quired  in  (a)  (8),  (9),  (10),  and  (12)  of 
this  section  need  be  supplied  only  to  the 
extent  that  such  information  would  differ 
from  that  set  forth  in  the  prior  applica¬ 
tion,  provided  reference  is  made  to  such 
prior  application.  If  the  average  base 
period  net  income  of  the  taxpayer  is 
finally  determined  under  section  722  (a) 
(3),  or  if  permission  is  granted  by  the 
Commissioner  after  a  determination 
which  has  not  become  final,  such  tax¬ 
payer,  in  computing  its  excess  profits  tax 
in  any  return  required  to  be  filed  there¬ 
after,  may,  without  the  filing  of  any  ap¬ 
plication  on  Form  991  but  subject  to  the 
limitations  of  section  722  (c)  and  (d) , 
use  as  its  average  base  period  net  income  ! 
the  average  base  period  net  income  thus 
determined,  except  as  further  adjust¬ 
ments  may  be  required  by  section  711  (b) . 

Par.  26.  Section  30.725-3  is  amended 
by  striking  out  the  second  paragraph 
thereof. 

Par.  27.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.729-1: 

Sec.  16.  Computation  of  credits  on  re- 
turns.  (Excess  Profits  Tax  Amendments  of 
1941.) 

Section  729  (b)  of  the  Internal  Revenue 
Vocie  amended  by  striking  out  “(b)  Re- 
u/ns.’'  and  inserting  in  lieu  thereof  the 
following: 

Returns — (1)  Computation  of  excess 
whi  vf  crectits-  In  the  case  of  a  taxpayer 
nicn  under  section  712  or  section  741  is 


entitled  to  have  the  excess  profits  credit  com¬ 
puted  under  section  713  or  section  714,  which¬ 
ever  results  in  the  lesser  tax  under  this  sub¬ 
chapter,  the  return  under  this  subchapter 
for  any  taxable  year  shall  contain  computa¬ 
tions  of  two  tentative  taxes,  one  with  the 
credit  computed  under  section  713  and  one 
with  the  credit  computed  under  section  714; 
and  the  return  shall  contain  all  information 
v/hich  the  Commissioner,  by  regulations  pre¬ 
scribed  by  him  with  the  approval  of  the  Sec¬ 
retary,  may  prescribe  as  necessary  for  such 
computations.  If  the  taxpayer  states  in  such 
return  that  it  disclaims  the  use  of  one  of 
such  credits  in  the  computation  of  the  tax 
under  this  subchapter  for  the  taxable  year, 
the  computation  and  information  based  on 
such  credit  may  be  omitted  from  the  return. 

(2)  No  return  required. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

Par.  28.  Section  30.729-1  is  amended  as 
follows: 

(A)  By  changing  the  heading  to  read: 
Time  and  place  for  filing  returns  and  in¬ 
formation  to  be  included. 

(B)  By  inserting  at  the  end  thereof  i 
the  following  new  paragraph: 

Any  taxpayer  which  is  entitled  to  have 
its  excess  profits  credit  computed  under 
section  713  or  section  714,  whichever 
credit  results  in  the  lesser  excess  profits 
tax,  is  required  to  file  a  return  on  Form 
1121  (Revised),  and  such  return  shall 
(unless  the  taxpayer  states  therein  that  it 
disclaims  the  use  of  one  of  the  credits) 
contain  computations  of  the  credits  com¬ 
puted  under  section  713  and  section  714 
and  the  excess  profits  net  income  com¬ 
puted  with  the  credit  under  section  713 
and  the  excess  profits  net  income  com¬ 
puted  with  the  credit  under  section  714, 
and  shall  contain  all  the  information  re¬ 
quired  by  such  form  and  by  these  regula¬ 
tions  with  respect  to  such  computations. 

A  taxpayer  stating  in  its  return  that  it 
disclaims  the  use  of  one  of  the  credits 
in  the  computation  of  the  excess  profits 
tax  for  the  taxable  year  may  omit  from 
the  return  the  computation  and  infor¬ 
mation  upon  which  such  disclaimed  credit 
would  be  based. 

Par.  29.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.730-1: 

Sec.  7.  Consolidated  retuf.ns  of  insurance 

COMPANIES  OTHER  THAN  LIFE  OR  MUTUAL. 

(Excess  Profits  Tax  Amendments  of  1941.) 

Section  730  (e)  (6)  of  the  Internal  Revenue 
Code  is  amended  to  read  as  follows: 

(6)  Insurance  companies  subject  to  taxa¬ 
tion  under  section  201  or  207. 

Sec.  17  Effective  date.  (Excess  Profits  Tax 
Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

Par.  30.  Section  30.730-3  is  amended  as 
follows: 

(A)  By  striking  out  the  fourth  sen¬ 
tence  of  the  first  paragraph  and  inserting 
in  lieu  thereof  the  following: 

For  instance,  there  will  not  be  recog¬ 
nized  as  an  affiliated  group  two  nonin¬ 
surance  corporations  the  common  parent 
corporation  of  which  is  a  personal  hold¬ 


ing  company  or  an  insurance  company 
taxable  under  section  201  or  section  207. 

<B)  By  striking  out  the  second  para¬ 
graph  and  inserting  in  lieu  thereof  the 
following: 

An  insurance  company  taxable  under 
section  201  may  be  included  in  an  affili¬ 
ated  group  with  other  insurance  com¬ 
panies  taxable  under  section  201  but  may 
not  be  included  in  an  affiliated  group 
with  other  corporations.  Similarly,  an 
insurance  company  taxable  under  section 
207  may  be  included  in  an  affiliated  group 
with  other  insurance  companies  taxable 
under  section  207  but  may  not  be  in¬ 
cluded  in  an  affiliated  group  with  other 
corporations.  On  the  other  hand,  an  in¬ 
surance  company  taxable  under  section 
204  may  be  included  in  an  affiliated  group 
with  corporations  other  than  insurance 
companies  taxable  under  section  201  or 
section  207. 

Par.  31.  The  following  is  inserted  im¬ 
mediately  following  §  30.731-1: 

Sec.  9.  Procedural  provisions.  (Excess 
Profits  Tax  Amendments  of  1941.) 

Part  1  of  subchapter  E  of  chapter  2  of  the 
Internal  Revenue  Code  is  amended  by  in¬ 
serting  at  the  end  thereof  the  following  new 
section : 

Sec.  732.  Review  of  abnormalities  by  board 

OF  TAX  APPEALS. 

(a)  Petition  to  the  Board.  If  a  claim  for 
refund  of  tax  under  this  subchapter  for  any 
taxable  year  is  disallowed  in  whole  or  in  part 
by  the  Commissioner,  and  the  disallowance 
relates  to  the  application  of  section  711  (b) 

(1)  (H),  (I),  (J),  or  (K),  section  721,  or 
section  722,  relating  to  abnormalities,  the 
Commissioner  shall  send  notice  of  such  dis¬ 
allowance  to  the  taxpayer  by  registered  mail. 
Within  ninety  days  after  such  notice  is  mailed 
(not  counting  Sunday  or  a  legal  holiday  in 
the  District  of  Columbia  as  the  ninetieth  day) 
the  taxpayer  may  file  a  petition  with  the 
Board  of  Tax  Appeals  for  a  redetermination 
of  the  tax  under  this  subchapter.  If  such 
petition  is  so  filed,  such  notice  of  disallowance 
shall  be  deemed  to  be  a  notice  of  deficiency 
for  all  purposes  relating  to  the  assessment 
and  collection  of  taxes  or  the  refund  or  credit 
of  overpayments. 

(b)  Deficiency  found  by  Board  in  case  of 
claim.  If  the  Board  finds  that  there  is  no 
overpayment  of  tax  in  respect  of  any  taxable 
year  in  respect  of  which  the  Commissioner 
has  disallowed,  in  whole  or  in  part,  a  claim 
for  refund  described  in  subsection  (a)  and 
the  Board  further  finds  that  there  is  a  de¬ 
ficiency  for  such  year,  the  Board  shall  have 
jurisdiction  to  determine  the  amount  of  such 
deficiency  and  such  amount  shall,  when  the 
decision  of  the  Board  becomes  final,  be  as¬ 
sessed  and  shall  be  paid  upon  notice  and 
demand  from  the  collector. 

(c)  Finality  of  determination.  If  in  the 
determination  of  the  tax  liability  under  this 
subchapter  the  determination  of  any  ques¬ 
tion  is  necessary  solely  by  reason  of  section 
711(b)  (1)  (H),  (I),  (J),  or  (K),  section  721, 
or  section  722,  the  determination  of  such 
question  shall  not  be  reviewed  or  redeter¬ 
mined  by  any  court  or  agency  except  the 
I  Board. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

§  30.732-1  Review  of  abnormalities  by 
Board  of  Tax  Appeals.  Section  732  pro¬ 
vides  that,  in  addition  to  its  jurisdiction 
to  redetermine  a  deficiency,  the  Board  of 
Tax  Appeals  shall  have  jurisdiction  to  re- 
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view  the  Commissioner’s  disallowance  of 
a  claim  for  refund  of  excess  profits  taxes, 
if  such  disallowance  involves  the  deter¬ 
mination  of  any  question  relating  solely 
to  the  application  of  section  711  (b)  (1) 
(H),  (I),  (J),  or  (K),  section  721  or  sec¬ 
tion  722,  which  sections  have  reference 
to  abnormalities.  The  taxpayer’s  peti¬ 
tion  must  be  filed  with  the  Board  within 
ninety  days  (not  counting  Sunday  or  a 
legal  holiday  in  the  District  of  Columbia 
as  the  ninetieth  day)  after  the  sending 
by  registered  mail  of  the  notice  of  dis¬ 
allowance  of  the  claim  for  refund. 

Where  the  taxpayer  has  filed  such  a  pe¬ 
tition  the  notice  of  disallowance  of  its 
claim  for  refund  is  considered  to  be  a 
notice  of  deficiency  for  all  purposes  relat¬ 
ing  to  the  assessment  and  collection  of 
taxes  or  the  refund  or  credit  of  over¬ 
payments.  If  the  Board  finds  that  there 
has  been  no  overpayment  of  tax  with 
respect  to  the  taxable  year  involved,  and 
further  finds  that  there  is  a  deficiency 
for  such  year,  the  Board  will  determine 
the  amount  of  such  deficiency  and  such 
amount  shall,  when  the  decision  of  the 
Board  becomes  final,  be  assessed  and  paid 
upon  notice  and  demand  from  the 
collector. 

The  extent  and  the  finality  of  the 
Board’s  jurisdiction  with  respect  to  ques¬ 
tions  involving  the  application  of  the  sec¬ 
tions  dealing  with  abnormalities  are  set 
forth  in  section  732  (c)  and  may  be  il¬ 
lustrated  by  the  following  example: 

Example.  A  taxpayer  engaged  in  the 
production  and  refining  of  oil  claims, 
with  reference  to  a  taxable  year  begin¬ 
ning  in  1940,  that  80  percent  of  an  item 
of  gross  income  results  from  exploration 
carried  on  in  prior  years  and  is  therefore 
within  section  721  (a)  (2)  (C).  The 
Commissioner  determines  that  only  40 
percent  of  such  item  is  gross  income  re¬ 
sulting  from  exploration  and  therefore 
reaches  a  different  result  as  to  the  amount 
of  abnormal  income  of  the  class  described 
in  section  721  (a)  (2)  (C).  There  is  no 
dispute  as  to  the  total  amount  of  the 
item  of  gross  income.  The  controversy 
relates  solely  to  the  percentage  thereof 
resulting  from  exploration.  The  Com¬ 
missioner’s  determination  is  therefore 
upon  an  issue  arising  solely  under  section 
721  and  is  reviewable  only  by  the  Board 
of  Tax  Appeals.  If,  however,  the  Com¬ 
missioner  also  determines  that  the  total 
amount  of  the  item  of  gross  income  is 
greater  than  the  amount  reported  by  the 
taxpayer,  the  question  as  to  such  amount 
is  not  one  arising  solely  by  reason  of  sec¬ 
tion  721  but  independently  of  it,  and 
hence  review  of  this  question  is  not  con¬ 
fined  to  the  Board. 


Sec.  10.  Capitalization  of  advertising,  etc., 
expenditures.  (Excess  Profits  Tax  Amend¬ 
ments  of  1941.) 

(a)  Part  1  of  subchapter  E  of  chapter  2 
of  the  Internal  Revenue  Code  is  amended  by 
inserting  at  the  end  thereof  the  following 
new  section: 

Sec.  733.  Capitalization  of  advertising, 

ETC.,  EXPENDITURES. 

(a)  Election  to  charge  to  capital  account. 
For  the  purpose  of  computing  the  excess 


profits  credit,  a  taxpayer  may  elect,  within  six 
months  after  the  date  prescribed  by  law  for 
filing  its  return  for  its  first  taxable  year  un¬ 
der  this  subchapter,  to  charge  to  capital  ac¬ 
count  so  much  of  the  deductions  for  taxable 
years  in  its  applicable  base  period  on  account 
of  expenditures  for  advertising  or  the  promo¬ 
tion  of  good  will,  as,  under  rules  and  regula¬ 
tions  prescribed  by  the  Commissioner  with 
the  approval  of  the  Secretary,  may  be  re¬ 
garded  as  capital  investments.  Such  elec¬ 
tion  must  be  the  same  for  all  such  taxable 
years,  and  must  be  for  the  total  amount  of 
such  expenditures  which  may  be  so  regarded 
as  capital  investments.  In  computing  the 
excess  profits  credit,  no  amount  on  account 
of  such  expenditures  shall  be  charged  to 
capital  account. 

(1)  For  taxable  years  in  the  base  period 
unless  the  election  authorized  in  subsection 
(a)  is  exercised,  or 

(2)  For  any  taxable  year  prior  to  the  be¬ 
ginning  of  the  base  period. 

(b)  Effect  of  election.  If  the  taxpayer  ex¬ 
ercises  the  election  authorized  under  sub¬ 
section  (a)  — 

(1)  The  net  income  for  each  taxable  year 
in  the  base  period  shall  be  considered  to  be 
the  net  income  computed  with  such  deduc¬ 
tions  disallowed,  and  such  deductions  shall 
not  be  considered  as  having  diminished  earn¬ 
ings  and  profits.  This  paragraph  shall  be 
retroactively  applied  as  if  it  were  a  part  of 
the  law  applicable  to  each  taxable  year  in 
the  base  period;  and 

(2)  The  treatment  of  such  expenditures  as 
deductions  for  a  taxable  year  in  the  base 
period  shall,  for  the  purposes  of  section 
734  (b)  (2),  be  considered  treatment  which 
was  not  correct  under  the  law  applicable  to 
such  year. 

***** 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 


§  30.733-1  Scope  of  election  to  charge 
to  capital  account  expenditures  for  ad¬ 
vertising  or  the  promotion  of  good  toill. 
Any  taxpayer  may,  for  the  purpose  of 
computing  its  excess  profits  credit  under 
either  the  income  or  the  invested  capital 
method,  elect  to  charge  to  capital  ac¬ 
count  any  deductions  based  upon  ex¬ 
penditures  for  taxable  years  in  its  base 
period  on  account  of  advertising  or  the 
promotion  of  good  will,  to  the  extent 
that  such  expenditures  may  be  regarded 
as  capital  investments  under  the  regula¬ 
tions  prescribed  under  section  733.  Sec¬ 
tion  733  provides  for  an  election  with 
reference  only  to  deductions  for  such  ex' 
penditures  for  taxable  years  in  the  base 
period.  In  order  to  secure  the  benefits  of 
that  section,  a  taxpayer  shall  make  its 
election  within  six  months  after  the  date 
prescribed  by  law  for  filing  its  return  for 
its  first  excess  profits  tax  taxable  year. 

The  election  under  section  733  is  an 
election  to  capitalize  all  the  expenditures 
in  each  taxable  year  in  the  taxpayer’s 
base  period  which  were  for  advertising 
or  the  promotion  of  good  will  and  which 
may  be  regarded  as  capital  investments 
under  the  regulations  prescribed  under 
section  733.  A  taxpayer  may  not  capi¬ 
talize  such  expenditures  for  one  base  pe¬ 
riod  taxable  year  and  treat  as  a  deduc¬ 
tion  such  expenditures  with  respect  to 
another  base  period  taxable  year.  No 
such  expenditures  for  any  taxable  year 
beginning  prior  to  the  taxpayer’s  base 
period  may  be  charged  to  capital  account. 


A  taxpayer  which  has  failed  to  make  an 
election  under  section  733  is  not  per¬ 
mitted,  in  computing  its  excess  profits 
credit,  to  charge  to  capital  account  base 
period  expenditures  for  advertising  or 
the  promotion  of  good  will  which  have 
been  deducted  for  taxable  years  in  such 
period. 

§  30.733-2  Expenditures  which  may 
he  regarded  as  capital  investments.  An 
expenditure  for  advertising  or  the  pro¬ 
motion  of  good  will  may  be  regarded  as  a 
capital  investment  if,  upon  consideration 
of  all  the  facts  and  circumstances  of  the 
particular  case,  it  may  be  regarded  as 
made  for  the  purpose  of  increasing  the 
taxpayer’s  earning  capacity  over  a  sub¬ 
stantial  period  subsequent  to  the  taxable 
year  in  which  such  expenditure  was 
made.  The  fact  that  a  corporation 
failed,  because  of  operating  losses,  to 
receive  any  benefits  with  respect  to  its  in¬ 
come  tax  liability  from  deductions  on  ac¬ 
count  of  expenditures  is  not  evidence 
that  such  expenditures  may  be  regarded 
as  capital  investments.  In  addition  to 
those  expenditures  for  capital  items  in¬ 
cluding  good  will  which,  under  the  pro¬ 
visions  of  section  24,  may  not  be  allowed 
as  deductions,  the  following  expenditures 
may  in  any  case  be  regarded  as  capital 
investments  within  the  contemplation  of 
section  733: 

(a)  All  advertising  expenditures  to 
promote  a  taxpayer’s  business  in  a  ter¬ 
ritory  new  to  such  taxpayer,  or  to  pro¬ 
mote  a  new  product,  department,  trade 
mark,  trade  brand,  or  trade  name  of  such 
taxpayer,  for  the  first  12  months  after 
the  taxpayer  has  begun  to  develop  such 
new  territory,  or  to  promote  such  new 
product,  department,  trade  mark,  trade 
brand,  or  trade  name.  A  new  product 
within  the  meaning  of  this  section  does 
not  include  any  product  which  is  merely 
an  improvement  of  an  earlier  product. 

(b)  All  advertising  expenditures  for 
the  taxable  year  to  the  extent  that  such 
expenditures  exceed  the  taxpayer’s  aver¬ 
age  annual  expenditures  on  account  of 
advertising  for  the  48  months  preceding 
the  taxable  year,  or,  if  the  taxpayer  was 
not  in  existence  during  the  whole  of  such 
48-month  period,  then  for  the  period 
during  which  the  taxpayer  was  in  exist¬ 
ence. 


Every  item  classifiable  under  this  sec¬ 
tion  as  a  capital  investment  constitutes 
a  permanent  asset  of  the  taxpayer’s  busi¬ 
ness,  and  no  deduction  for  depreciation 
will  be  allowed  in  respect  of  such  an  item. 

A  taxpayer  electing  under  section  733 
shall  submit  a  statement  containing 
complete  information  with  respect  to  all 
expenditures  made  during  its  base  pe¬ 
riod  for  advertising  or  the  promotion  of 
good  will,  classified  as  to  those  which  are 
deductible  and  those  which  may  be  re¬ 
garded  as  capital  investments  under  that 
section.  This  statement  shall  set  forth 
whether  such  expenditures  were  extraor¬ 
dinary  in  nature  or  amount  and  the  pur¬ 
poses  for  which  they  were  made.  Such  a 
taxpayer  shall  bear  the  burden  of  proving 
that  those  expenditures  which  it  seeKs 
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to  capitalize  may  be  regarded  as  capital 
investments.  It  may  not  deduct  similar 
expenditures  made  in  any  taxable  year 
beginning  after  December  31,  1939,  and 
shall  submit  the  same  complete  informa¬ 
tion  with  respect  to  such  expenditures. 

§  30.733-3  Effect  of  election.  Section 
733  retroactively  amends,  for  the  pur¬ 
pose  of  determining  the  income  tax  liabil¬ 
ity  and  the  excess  profits  credit  of  any 
taxpayer  exercising  an  election  under 
that  section,  the  revenue  laws  applicable 
to  each  of  such  taxpayer’s  base  period 
taxable  years.  Hence,  the  previous 
treatment  as  deductions  of  expenditures 
made  during  the  base  period  for  adver¬ 
tising  or  the  promotion  of  good  will 
which  may  be  regarded  as  capital  invest¬ 
ments  under  the  regulations  prescribed 
under  section  733  is  an  erroneous  and  in¬ 
consistent  treatment.  The  normal-tax 
or  special-class  net  income  for  each  ap¬ 
plicable  base  period  taxable  year  must 
be  recomputed  with  such  expenditures 
disallowed  as  deductions,  and  both  the 
excess  profits  net  income  for  each  such 
year  and  the  earnings  and  profits  ac¬ 
count  will  be  increased  in  the  amount  of 
such  disallowed  deductions. 

The  disallowance  of  deductions  in  the 
base  period  made  necessary  by  this  sec¬ 
tion  requires  a  redetermination  of  the 
income  tax  liability  for  such  years  and 
any  deficiencies  in  tax  resulting  from  the 
disallowance  of  such  deductions  shall  be 
assessed  and  collected  under  the  internal 
revenue  laws  applicable  with  respect  to 
the  assessment  and  collection  of  defi¬ 
ciencies  for  such  years.  If,  however,  cor¬ 
rection  of  the  effect  of  the  prior  incon¬ 
sistent  treatment  of  such  items  in  the 
base  period  years  is  prevented,  within  the 
meaning  of  section  734  (b)  (1)  (C),  cor¬ 
rection  sjjall  be  made  by  means  of  an 
adjustment  under  section  734.  Since  the 
amount  of  such  an  adjustment  under  sec¬ 
tion  734  is  a  part  of  the  excess  profits 
tax,  which  applies  only  to  taxable  years 
beginning  after  December  31,  1939,  it 
does  not  decrease  earnings  and  profits 
or  excess  profits  net  income  for  any 
period  before  the  beginning  of  the  tax¬ 
payer’s  first  excess  profits  tax  taxable 
year. 

In  the  case  of  a  taxpayer  electing  under 
section  733,  the  provisions  of  section  711 
(1>  <J),  relating  to  abnormal  deduc¬ 
tions  in  the  base  period,  do  not  affect 
deductions  for  expenditures  for  advertis¬ 
ing  or  the  promotion  of  good  will  which 
niay  be  regarded  as  capital  investments, 
since,  in  such  a  case,  section  733  effects 
a  disallowance  of  such  deductions  for 
income  tax  purposes  before  any  of  the 
adjustments  under  section  711  (b)  (1) 
are  operative. 

Sec.  li.  Adjustment  in  case  of  inconsist¬ 
ent  position.  (Excess  Profits  Tax  Amend¬ 
ments  of  1941.) 

ln^a«rt  *  of  subchapter  E  of  chapter  2  of  the 
.  *ernal  Revenue  Code  is  amended  by  insert- 
sect  at  •t*16  enc*  thereof  the  following  new 


Sec.  734.  Adjustment  in  case  of  position 

INCONSISTENT  WITH  PRIOR  INCOME  TAX  LIABILITY. 

(a)  Definitions.  For  the  purposes  of  this 
section — 

(1)  Taxpayer.  The  term  “taxpayer”  means 
any  person  subject  to  a  tax  under  the  applica¬ 
ble  revenue  Act. 

(2)  Income  tax.  The  term  “Income  tax” 
means  an  income  tax  imposed  by  chapter  1 
or  chapter  2 A  of  this  title;  Title  I  and  Title 
IA  of  the  Revenue  Acts  of  1938, 1936,  and  1934; 
Title  I  of  the  Revenue  Acts  of  1932  and  1928; 
Title  II  of  the  Revenue  Acts  of  1926  and  1924; 
Title  II  of  the  Revenue  Acts  of  1921  and  1918; 
Title  I  of  the  Revenue  Act  of  1917;  Title  I 
of  the  Revenue  Act  of  1916;  or  section  II  of 
the  Act  of  October  3,  1913;  a  war  profits  or 
excess  profits  tax  imposed  by  Title  III  of  the 
Revenue  Acts  of  1921  and  1918;  or  Title  II  of 
the  Revenue  Act  of  1917;  or  an  income,  war 
profits,  or  excess  profits  tax  imposed  by  any 
of  the  foregoing  provisions,  as  amended  or 
supplemented. 

(3)  Prior  taxable  year.  A  taxable  year  be¬ 
ginning  after  December  31,  1939,  shall  not  be 
considered  a  prior  taxable  year. 

(b)  Circumstances  of  adjustment.  (1)  If — 

(A)  in  determining  at  any  time  the  tax 
of  a  taxpayer  under  this  subchapter  an  item 
affecting  the  determination  of  the  excess 
profits  credit  is  treated  in  a  manner  incon¬ 
sistent  with  the  treatment  accorded  such  item 
in  the  determination  of  the  income-tax  lia¬ 
bility  of  such  taxpayer  or  a  predecessor  for  a 
prior  taxable  year  or  years,  and 

(B)  the  treatment  of  such  item  in  the  prior 
taxable  year  or  years  consistently  with  the 
determination  under  this  subchapter  would 
effect  an  increase  or  decrease  in  the  amount 
of  the  income  taxes  previously  determined  for 
such  taxable  year  or  years,  and 

(C)  on  the  date  of  such  determination  of 
the  tax  under  this  subchapter  correction  of 
the  effect  of  the  inconsistent  treatment  in 
any  one  or  more  of  the  prior  taxable  years 
is  prevented  (except  for  the  provisions  of 
section  3801)  by  the  operation  of  any  law  or 
rule  of  law  (other  than  section  3761,  relating 
to  compromises), 

then  the  correction  shall  be  made  by  an  ad¬ 
justment  under  this  section.  If  in  a  sub¬ 
sequent  determination  of  the  tax  under  this 
subchapter  for  such  taxable  year  such  in¬ 
consistent  treatment  is  not  adopted,  then  the 
correction  shall  not  be  made  in  connection 
with  such  subsequent  determination. 

(2)  Such  adjustment  shall  be  made  only 
if  there  is  adopted  in  the  determination  a 
position  maintained  by  the  Commissioner  (in 
case  the  net  effect  of  the  adjustment  would 
be  a  decrease  in  the  income  taxes  previously 
determined  for  such  year  or  years)  or  by  the 
taxpayer  with  respect  to  whom  the  deter¬ 
mination  is  made  (in  case  the  net  effect  of  the 
adjustment  would  be  an  increase  in  the  in¬ 
come  taxes  previously  determined  for  such 
year  or  years)  which  position  is  inconsistent 
with  the  treatment  accorded  such  item  in 
the  prior  taxable  year  or  years  which  was 
not  correct  under  the  law  applicable  to  such 
year. 

(c)  Method  and  Effect  of  Adjustment. 
(1)  The  adjustment  authorized  by  subsection 

(b) ,  in  the  amount  ascertained  as  provided 
in  subsection  (d),  if  a  net  increase  shall  be 
added  to,  and  if  a  net  decrease  shall  be  sub¬ 
tracted  from,  the  tax  otherwise  computed 
under  this  subchapter  for  the  taxable  year 
with  respect  to  which  such  inconsistent  posi¬ 
tion  is  adopted. 

(2)  If  more  than  one  adjustment  under 
this  section  Is  made  because  more  than  one 
inconsistent  position  is  adopted  with  respect 
to  one  taxable  year  under  this  subchapter, 
the  separate  adjustments,  each  an  amount 
ascertained  as  provided  in  subsection  (d), 
shall  be  aggregated,  and  the  aggregate  net 
increase  or  decrease  shall  be  added  to  or  sub¬ 


tracted  from  the  tax  otherwise  computed 
under  this  subchapter  for  the  taxable  year 
with  respect  to  which  such  inconsistent  posi¬ 
tions  are  adopted. 

(3)  If  all  the  adjustments  under  this  sec¬ 
tion,  made  on  account  of  the  adoption  of  an 
inconsistent  position  or  positions  with  respect 
to  one  taxable  year  under  this  subchapter, 
result  in  an  aggregate  net  increase,  the  tax 
imposed  by  this  subchapter  shall  in  no  case 
be  less  than  the  amount  of  such  aggregate 
net  increase. 

(d)  Ascertainment  of  amount  of  adjust¬ 
ment.  In  computing  the  amount  of  an  ad¬ 
justment  under  this  section  there  shall  first 
be  ascertained  the  amount  of  the  income 
taxes  previously  determined  for  each  of  the 
prior  taxable  years  for  which  correction  is 
prevented.  The  amount  of  each  such  tax 
previously  determined  for  each  such  taxable 
year  shall  be  (1)  the  tax  shown  by  the  tax¬ 
payer,  or  by  the  predecessor,  upon  the  return 
for  such  prior  taxable  year,  increased  by  the 
amounts  previously  assessed  (or  collected 
without  assessment)  as  deficiencies,  and  de¬ 
creased  by  the  amounts  previously  abated, 
credited,  refunded,  or  otherwise  repaid  in  re¬ 
spect  of  such  tax;  or  (2)  if  no  amount  was 
shown  as  the  tax  by  such  taxpayer  or  such 
predecessor  upon  the  return,  or  if  no  return 
was  made  by  such  taxpayer  or  such  prede¬ 
cessor,  then  the  amounts  previously  assessed 
(or  collected  without  assessment)  as  deficien¬ 
cies,  but  such  amounts  previously  assessed, 
or  collected  without  assessment,  shall  be  de¬ 
creased  by  the  amounts  previously  abated, 
credited,  refunded,  or  otherwise  repaid  in 
respect  of  such  tax.  There  shall  then  be 
ascertained  the  increase  or  decrease  in  each 
such  tax  previously  determined  for  each  such 
year  which  results  solely  from  the  treatment 
of  the  item  consistently  with  the  treatment 
accorded  such  item  in  the  determination  of 
the  tax  liability  under  this  subchapter.  To 
the  increase  or  decrease  so  ascertained  for 
each  such  tax  for  each  such  year  there  shall 
be  added  interest  thereon  computed  as  If 
the  increase  or  decrease  constituted  a  de¬ 
ficiency  or  an  overpayment,  as  the  case  may 
be,  for  such  prior  taxable  year.  There  shall 
be  ascertained  the  difference  between  the  ag¬ 
gregate  of  such  increases,  plus  the  interest 
attributable  to  each,  and  the  aggregate  of 
such  decreases,  plus  the  interest  attributable 
to  each,  and  the  net  increase  or  decrease  so 
ascertained  shall  be  the  amount  of  the  ad¬ 
justment  under  this  section  with  respect  to 
the  inconsistent  treatment  of  such  item. 

Sec.  17.  Effective  date.  (Excess  Profits  Tax 
Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

§  30.734-1  Purpose  and  scope  of  sec¬ 
tion  734 — (a)  General.  Section  734 
provides  for  an  adjustment  if  a  determi¬ 
nation  of  a  taxpayer’s  excess  profits  tax 
liability  treats  an  item  or  transaction 
affecting  the  excess  profits  credit  incon¬ 
sistently  with  the  treatment  of  such  item 
or  transaction  in  the  determination  of 
the  income  tax  liability  of  the  taxpayer, 
or  a  predecessor,  for  a  prior  taxable  year 
or  years.  The  adjustment  is  not  au¬ 
thorized  unless  (1)  the  treatment  of  the 
item  or  transaction  for  prior  taxable 
years  was  incorrect  under  the  law  appli¬ 
cable  to  such  years,  (2)  a  correction  of 
the  effect  of  such  erroneous  treatment 
for  one  or  more  of  the  prior  taxable 
years  is  prevented  by  the  operation  of 
a  provision  or  rule  of  law,  and  (3)  the 
inconsistent  position  adopted  in  the  de¬ 
termination  is  asserted  and  maintained 
by  the  party  (either  the  Commissioner  or 
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the  taxpayer)  who  would  be  adversely  i 
affected  by  the  adjustment. 

(b)  Definitions.  When  used  In 
§§  30.734-1  to  30.734-4,  inclusive— 

(1)  The  terms  “taxpayer",  “income 
tax”,  and  “prior  taxable  year”  shall  have 
the  meaning  assigned  to  such  terms  by 
section  734  (a).  As  to  what  constitutes 
a  taxable  year,  see  section  48  (a). 

(2)  The  term  “predecessor”  includes 
any  taxpayer  (other  than  the  taxpayer 
whose  excess  profits  tax  liability  is  the 
subject  of  the  determination)  whose  in¬ 
come  tax  liability  for  such  prior  taxable 
year  would  have  been  different  if  there 
had  been  no  inconsistency  between  the 
treatment  accorded  an  item  or  transac¬ 
tion  in  the  determination  of  the  excess 
profits  tax  liability  of  the  taxpayer  and 
the  treatment  accorded  such  item  or 
transaction  in  the  determination  of  its 
(i.  e.,  the  predecessor’s)  own  income  tax 
liability  for  such  prior  taxable  year. 

§  30.734-2  Circumstances  of  adjust¬ 
ment — (a)  Determination.  A  final  de¬ 
termination  of  the  excess  profits  tax 
liability  is  not  a  prerequisite  to  an  ad¬ 
justment  under  section  734.  Whenever 
there  is  a  determination  of  the  excess 
profits  tax  liability  and  the  conditions 
prescribed  in  section  734  (b)  are  satis¬ 
fied,  the  adjustment  is  authorized  as  an 
essential  part  of  the  determination  of 
such  tax  liability.  For  example,  the 
making  of  the  excess  profits  tax  return 
required  by  section  729  or  section  730 
is  a  determination  by  the  taxpayer;  the 
assertion  of  a  deficiency  or  the  allowance 
or  disallowance  of  a  claim  for  refund  is 
a  determination  by  the  Commissioner; 
and  a  decision  by  the  Board  of  Tax  Ap¬ 
peals  or  a  court  is  a  determination  by 
such  Board  or  court.  If  any  such  de¬ 
termination  becomes  final,  the  adjust¬ 
ment  also  becomes  final.  If,  following 
a  determination,  there  are  further  pro¬ 
ceedings  in  the  case  and  a  subsequent 
determination  which  does  not  adopt  the 
inconsistent  treatment  of  the  item  or 
transaction,  then  no  adjustment  is  au¬ 
thorized  as  a  part  of  such  subsequent 
determination. 

(b)  Correction  under  ordinary  proce¬ 
dure  prevented.  An  adjustment  is  au¬ 
thorized  only  if,  on  the  date  of  the 
determination  of  the  excess  profits  tax 
liability,  correction  of  the  effect  of  the 
inconsistent  treatment  for  one  or  more 
of  the  prior  taxable  years  is  prevented 
(except  for  the  provisions  of  section  3801, 
relating  to  mitigation  of  effect  of  limita¬ 
tions  and  other  provisions  in  income  tax 
cases)  by  the  operation,  whether  before, 
on,  or  after  the  date  of  enactment  of 
section  734,  of  any  provision  of  law  (other 
than  section  3761,  relating  to  compro¬ 
mises)  or  rule  of  law.  Such  provisions  or 
rules  of  law  include,  for  example,  statutes 
of  limitations  and  res  judicata. 

The  ascertainment  of  whether  correc¬ 
tion  of  the  effect  of  the  inconsistent 
treatment  is  prevented  within  the  mean¬ 
ing  of  section  734  (b)  (1)  (C)  and  this 
section  must  be  made  with  respect  to 


each  income  tax  for  each  prior  taxable 
year  affected  by  the  erroneous  treatment 
of  the  item  or  transaction.  Section  734 
is  not  applicable  in  respect  of  any  in¬ 
come  tax  for  any  prior  taxable  year  if, 
on  the  date  of  the  determination  of  the 
excess  profits  tax  liability,  correction  of 
the  effect  of  the  erroneous  treatment  of 
the  item  is  possible  under  the  ordinary 
procedure  applicable  to  the  assessment 
and  collection  of  deficiencies  or  the  re¬ 
fund  or  credit  of  overpayments,  as  the 
case  may  be,  in  respect  of  such  tax  for 
such  taxable  year.  See  the  example 
under  §  30.734-4. 

If  correction  of  the  effect  of  the  er¬ 
roneous  treatment  of  the  item  or  trans¬ 
action  with  respect  to  an  income  tax  for 
a  prior  taxable  year  is  otherwise  pre¬ 
vented,  the  application  of  section  734 
is  not  precluded  by  the  fact  that  the 
tax  for  such  year  may,  under  appropriate 
circumstances,  be  open  to  an  adjustment 
under  section  3801. 

If  any  income  tax  liability  for  a  prior 
taxable  year  has  been  compromised  un¬ 
der  section  3761,  no  adjustment  may  be 
made  under  section  734  with  respect  to 
the  tax  liability  compromised. 

(c)  Operation  dependent  upon  mainte¬ 
nance  of  inconsistent  position.  An  ad¬ 
justment,  with  respect  to  an  item  or 
transaction,  which  would  result  in  a  net 
increase  in  the  amount  of  the  income 
taxes  previously  determined  for  prior 
taxable  years  is  authorized  only  if  the 
taxpayer  with  respect  to  which  the  de¬ 
termination  is  made  has,  in  connection 
with  an  item  or  transaction  affecting  the 
determination  of  its  excess  profits  credit, 
maintained  a  position  which  is  incon¬ 
sistent  with  the  erroneous  treatment  of 
such  item  or  transaction  for  prior  taxable 
years,  and  such  inconsistent  position  is 
adopted  in  the  determination. 

An  adjustment,  with  respect  to  an  item 
or  transaction,  which  would  result  in  a 
net  decrease  in  the  amount  of  the  income 
taxes  previously  determined  for  prior 
taxable  years  is  authorized  only  if  the 
Commissioner,  in  connection  with  an 
item  or  transaction  affecting  the  deter¬ 
mination  of  the  taxpayer’s  excess  profits 
credit,  has  maintained  a  position  which 
is  inconsistent  with  the  erroneous  treat¬ 
ment  of  such  item  or  transaction  for 
prior  taxable  years,  and  such  inconsist¬ 
ent  position  is  adopted  in  the  determi¬ 
nation. 

Inconsistent  treatment  within  the 
meaning  of  section  734  may  relate  to  the 
principle  or  rule  of  law  applied  in  deter¬ 
mining  the  taxable  status  of  an  item  or 
transaction,  or  it  may  relate  only  to  the 
amount  of  the  item  or  transaction  which 
is  to  be  taken  into  account  for  tax  pur¬ 
poses.  The  inconsistency  is  to  be  ascer¬ 
tained  by  reference  to  the  actual  treat¬ 
ment  of  the  item  or  transaction  for  prior 
taxable  years  rather  than  to  what  the 
taxpayer  or  the  Commissioner  may  have 
urged. 

If  a  determination  of  the  excess  profits 
tax  liability  for  one  taxable  year  adopts 
with  respect  to  an  item  or  transaction 
an  inconsistent  position  which  results 


in  an  adjustment  under  section  734,  sim¬ 
ilar  treatment  of  the  same  item  or  trans¬ 
action  for  subsequent  excess  profits  tax 
taxable  years  does  not  authorize  a  fur¬ 
ther  adjustment  under  such  section. 

(d)  Law  applicable  in  determination 
of  error.  Whether  there  was  an  erro¬ 
neous  treatment  of  the  item  or  transac¬ 
tion  for  prior  taxable  years  is  to  be  de¬ 
termined  under  the  provisions  of  the 
internal  revenue  laws  applicable  with  re¬ 
spect  to  such  years.  If  the  inconsistent 
treatment  adopted  in  the  determination 
of  the  excess  profits  tax  liability  is  based 
upon  an  authoritative  judicial  interpre¬ 
tation  of  the  applicable  revenue  law 
which  differs  from  the  interpretation  of 
such  law  accepted  in  the  determination 
of  the  tax  liability  for  such  prior  years, 
then  the  treatment  accorded  the  item  or 
transaction  for  such  prior  years  is  er¬ 
roneous  within  the  meaning  of  section 
734. 

Section  734  does  not  authorize  an  ad¬ 
justment  if  the  difference  between  the 
treatment  accorded  an  item  or  transac¬ 
tion  in  computing  the  excess  profits 
credit  and  the  treatment  accorded  such 
item  or  transaction  in  computing  the  tax 
liability  for  prior  taxable  years  is  occa¬ 
sioned  solely  by  reason  of  an  adjustment 
required  by  a  specific  provision  of  the 
Act,  such  as  the  adjustments  required  by 
section  711  (b)  to  normal-tax  net  income 
and  special-class  net  income  in  comput¬ 
ing  excess  profits  net  income.  Since  the 
disallowances  under  section  733  of  de¬ 
ductions  on  account  of  expenditures  for 
advertising  or  the  promotion  of  good  will 
are  not  required  by  the  Act  but  are 
merely  permissive  at  the  election  of  the 
taxpayer,  and  since  section  733  specifi-* 
cally  provides  that,  if  an  election  is  made, 
the  treatment  of  such  expenditures  as 
deductions  for  prior  taxable  years  shall 
be  considered  incorrect,  an  adjustment 
under  section  734  may  be  authorized  in 
the  case  of  such  a  disallowance. 

§  30.734-3  Method  and  effect  of  ad¬ 
justment.  The  adjustment  authorized  by 
section  734,  although  measured  by  ref¬ 
erence  to  the  income  taxes  previously 
determined  for  prior  taxable  years,  does 
not  operate  as  an  adjustment  to  the  in¬ 
come  tax  liability  for  such  years,  but  the 
amount  of  such  adjustment  is  added  to 
or  subtracted  from,  as  the  case  may  be, 
the  excess  profits  tax  otherwise  computed 
for  the  taxable  year  with  respect  to 
which  the  inconsistent  position  is 
adopted. 

No  adjustment  with  respect  to  an  item 
or  transaction  is  authorized  unless  the 
inconsistent  position  adopted  in  the  de¬ 
termination  is  maintained  by  the  party 
who  would  be  adversely  affected  by  such 
adjustment.  See  §  30.734-2  (c).  Ac¬ 
cordingly,  if  a  determination  for  one  tax¬ 
able  year  adopts  inconsistent  positions 
with  respect  to  several  items  or  trans¬ 
actions,  it  is  necessary  to  make  separate 
and  distinct  computations  with  respect 
to  each  such  item  or  transaction  in  order 
to  ascertain  the  amount  of  the  potential 
adjustment  with  respect  to  each  such 
item  or  transaction  and  whether  an  ad- 
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justment  with  respect  to  such  item  or 
transaction  is  authorized.  If  several  ad¬ 
justments  are  authorized  with  respect  to 
one  excess  profits  tax  taxable  year,  the 
separate  adjustments  are  aggregated  and 
the  aggregate  net  increase  or  net  de¬ 
crease  is  added  to,  or  subtracted  from, 
as  the  case  may  be,  the  excess  profits 
tax  otherwise  computed  for  such  taxable 
year.  In  ascertaining  the  amount  of  the 
adjustment  with  respect  to  a  particular 
item  or  transaction,  no  effect  shall  be 
given  to  the  computations  made  for  the 
purpose  of  determining  the  amount  of 
the  adjustment  with  respect  to  any  other 
item  or  transaction.  If  the  several  au¬ 
thorized  adjustments  result  in  an  aggre¬ 
gate  net  increase,  the  excess  profits  tax 
liability  for  such  taxable  year  shall  not 
in  any  case  be  less  than  the  amount  of 
such  aggregate  net  increase. 

The  amount  of  the  credit  for  foreign 
taxes  allowable  under  the  provisions  of 
section  729  shall  be  determined  before 
giving  effect  to  any  adjustment  under 
this  section. 

§  30.734-4  Ascertainment  of  amount 
of  adjustment.  To  ascertain  the  amount 
of  the  adjustment,  it  is  necessary  to  de¬ 
termine  the  amount  of  the  increase  or 
decrease  in  each  income  tax  previously 
determined  for  each  of  the  prior  taxable 
years  which  would  have  resulted  if  the 
item  or  transaction  erroneously  treated 
had  received  the  correct  treatment  under 
the  law  applicable  with  respect  to  such 
tax  for  such  year.  To  each  such  increase 
or  decrease  there  shall  be  added  interest 
thereon  computed  as  if  the  increase  or 
decrease  constituted  a  deficiency  or  an 
overpayment,  as  the  case  may  be,  with 
respect  to  such  tax  for  such  year.  In  all 
such  cases  interest  shall  be  computed  to 
the  15th  day  of  the  third  month  follow¬ 
ing  the  close  of  the  excess  profits  tax 
taxable  year  with  respect  to  which  the 
determination  of  the  excess  profits  tax 
liability  is  made. 

If  only  one  income  tax  for  one  prior 
taxable  year  is  involved,  the  increase  or 
decrease  in  such  tax  for  such  year  plus 
the  interest  thereon  is  the  amount  of 
the  adjustment  with  respect  to  the  par¬ 
ticular  item  or  transaction. 

If  two  or  more  income  taxes  for  one 
prior  taxable  year,  or  two  or  more  prior 
taxable  years  are  involved,  it  is  neces¬ 
sary  to  determine  the  increase  or  de¬ 
crease  in  each  income  tax  previously 
determined  for  each  such  year,  plus  the 
interest  on  each  such  increase  or  de¬ 
crease.  The  difference  between  the  sum 
of  the  increases,  including  the  interest 
thereon,  and  the  sum  of  the  decreases, 
including  the  interest  thereon,  shall  be 
ascertained  and  the  net  increase  or  net 
decrease  so  determined  is  the  amount  of 
the  adjustment  with  respect  to  the  par¬ 
ticular  item  or  transaction. 

The  computation  to  determine  the  in¬ 
crease  or  decrease  in  each  income  tax 
for  each  year  shall  be  made  as  follows: 

(a)  The  amount  of  the  tax  previously 
determined  must  first  be  ascertained. 


This  may  be  the  amount  of  tax  shown 
on  the  taxpayer’s  return,  but  if  any 
changes  in  that  amount  have  been  made 
they  must  be  taken  into  account,  includ¬ 
ing  any  adjustment  previously  made  un¬ 
der  the  provisions  of  section  820  of  the 
Revenue  Act  of  1938  or  section  3801  of 
the  Internal  Revenue  Code.  In  such 
cases,  the  tax  previously  determined  will 
be  the  tax  shown  on  the  return,  in¬ 
creased  by  the  amounts  previously  as¬ 
sessed  (or  collected  without  assessment) 
as  deficiencies,  and  decreased  by  amounts 
previously  abated,  credited,  refunded,  or 
otherwise  repaid  in  respect  of  such  tax. 

If  no  amount  was  shown  as  the  tax  on 
the  return,  or  if  no  return  was  made,  the 
tax  previously  determined  will  be  the  sum 
of  the  amounts  previously  assessed  (or 
collected  without  assessment)  as  defi¬ 
ciencies,  decreased  by  the  amounts  previ¬ 
ously  abated,  credited,  refunded,  or 
otherwise  repaid  in  respect  of  such  tax. 

(b)  After  the  tax  previously  deter¬ 
mined  has  been  ascertained,  a  recompu¬ 
tation  must  be  made  to  ascertain  the  in¬ 
crease  or  decrease  in  tax  represented  by 
the  difference,  if  any,  between  the  tax 
previously  determined  and  the  tax  as  re¬ 
computed  upon  the  basis  of  the  correct 
treatment  of  the  item  or  transaction. 

With  the  exception  of  the  items  upon 
which  the  tax  previously  determined  was 
based  and  the  item  or  transaction  with 
respect  to  which  the  erroneous  treatment 
occurred,  no  item  shall  be  considered  in 
computing  the  amount  of  the  increase  or 
decrease  in  the  tax  previously  deter¬ 
mined.  If  the  treatment  of  any  item 
upon  which  the  tax  previously  deter¬ 
mined  was  based,  or  if  the  application 
of  any  provisions  of  the  internal  revenue 
laws  with  respect  to  such  tax  depends 
upon  the  amount  of  income  (e.  g.,  char¬ 
itable  contributions,  foreign  tax  credit, 
earned  income  credit),  readjustment  of 
such  items  in  conformity  with  the  change 
in  the  amount  of  the  income  which  re¬ 
sults  from  the  correct  treatment  of  the 
item  or  transaction  in  respect  of  which 
the  inconsistent  position  was  adopted  is 
necessary  as  part  of  the  recomputation. 

Example.  In  December  1934,  the  X 
Corporation  transferred  depreciable 
property  to  the  Y  Corporation  in  ex¬ 
change  for  stock  of  the  Y  Corporation 
having  a  fair  market  value  of  $100,000. 
Both  corporations  made  their  returns  on 
the  calendar  year  basis.  At  the  time  of 
the  transfer,  the  property  had  an  ad¬ 
justed  basis  in  the  hands  of  the  X  Cor¬ 
poration  of  $80,000  and  an  estimated  re¬ 
maining  life  of  20  years.  The  exchange 
was  treated  as  nontaxable  and  the  gain 
of  $20,000  realized  by  the  X  Corporation 
was  not  recognized.  For  each  of  the 
years  1935  to  1939,  inclusive,  the  Y  Cor¬ 
poration  was  allowed  a  deduction  for 
depreciation  in  the  amount  of  $4,000, 
computed  on  a  basis  of  $80,000,  the  same 
basis  the  property  had  in  the  hands  of 
the  X  Corporation.  In  its  excess  profits 
tax  return  for  the  taxable  year  1940,  the 
Y  Corporation  claimed  that  the  property 


should  have  a  basis  of  $100,000  for  in¬ 
vested  capital  purposes,  and  also  claimed 
a  deduction  of  $5,000  for  depreciation  for 
such  year.  This  position  was  based  upon 
the  contention  that  the  1934  exchange 
was  taxable  and  the  gain  of  $20,000 
should  have  been  recognized  and  added 
to  the  basis  of  the  property  in  the  hands 
of  the  Y  Corporation.  Timely  claims 
for  refund  based  upon  the  allowance  of 
additional  deductions  for  depreciation 
for  the  taxable  years  1938  and  1939  were 
filed.  The  statute  of  limitations  pre¬ 
vents  any  refund  of  overpayments  or  as¬ 
sessment  of  deficiencies  for  the  taxable 
years  1934  to  1937,  inclusive.  The  Com¬ 
missioner’s  determination  of  the  excess 
profits  tax  liability  for  the  taxable  year 
1940  adopts  the  inconsistent  position  as¬ 
serted  by  the  Y  Corporation  and,  accord¬ 
ingly,  if  the  computation  under  section 
734  (d)  discloses  a  net  increase  in  the 
taxes  previously  determined  for  the  tax¬ 
able  years  for  which  correction  is  pre¬ 
vented,  an  adjustment  is  authorized 
under  the  provisions  of  section  734. 

The  X  Corporation  was  not  subject  to 
the  income  tax  imposed  by  Title  IA  of  the 
Revenue  Act  of  1934.  Its  tax  previously 
determined  for  the  taxable  year  1934  is 
$4,125,  computed  upon  an  income  of  $30,- 
000.  The  corporation  omitted  from  its 
gross  income  an  item  of  rental  income 
amounting  to  $3,000  and  neglected  to 
take  a  deduction  for  interest  amounting 
to  $1,500.  During  the  taxable  year  it 
sustained  a  capital  loss  of  $10,000,  of 
which  amount  only  $2,000  was  allowed 
as  a  deduction  in  computing  its  net 
income. 

The  increase  in  the  tax  of  the  X  Cor¬ 
poration  previously  determined  for  1934, 
plus  the  interest  thereon,  is  computed 
as  follows: 

Tax  previously  determined  for  1934..  $4, 125 

Net  income  for  1934  upon  which  tax 

previously  determined  was  based _  30, 000 


Plus:  Gain  realized  upon  ex¬ 
change _  $20,000 

Less:  Increased  deduction 
for  capital  loss  ($10,000 

minus  $2,000) _  8,000 

-  12,000 


Net  income  as  recomputed _  42,  000 

Tax  as  recomputed _  5,  775 

Tax  previously  determined _  4, 125 


Increase  in  tax  previously  determined 

for  1934 _ _  1,650 

Interest  on  increase  in  tax _  594 


Total  increase  for  1934 _  2,  244 


In  accordance  with  the  provisions  of 
section  734  (d),  the  recomputation  does 
not  take  into  consideration  the  item  of 
$3,000,  representing  rental  income  which 
was  omitted  from  gross  income,  or  the 
item  of  $1,500,  representing  interest  paid, 
for  which  no  deduction  was  allowed. 

The  Y  Corporation  was  not  subject  to 
the  income  tax  imposed  by  Title  IA  of 
the  Revenue  Acts  of  1934  or  1936.  The 
decrease  in  the  tax  of  the  Y  Corporation 
previously  determined  for  each  of  the 
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taxable  years  1935,  1936,  and  1937,  which 
results  solely  from  the  allowance  of  an 
additional  deduction  of  $1,000  for  de¬ 
preciation  in  each  of  such  years,  plus  the 
interest  on  each  such  decrease,  is  as¬ 
sumed  to  be  as  follows: 


Year 

Tax 

Interest 

Total 

1035 . 

$137.  50 

$41.25 

$178. 75 

MM . 

220.00 

62.80 

272.80 

1937 . 

220.00 

39.60 

259.60 

The  amount  of  the  adjustment  to  be 
added  to  the  excess  profits  tax  of  the 
Y  Corporation  otherwise  determined  for 
the  taxable  year  1940  is  as  follows: 

Increase  for  1934 _ $2,  244. 00 

Less: 

Decrease  for  1935 - $178. 75 

Decrease  for  1936 -  272.  80 

Decrease  for  1937 _  259.60  711.15 


Net  Increase  (amount  of  adjust¬ 
ment  authorized) _  1,532.85 


Par.  32.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.740-1: 

Sec.  8.  Incorporation  of  partnership  or 
sole  proprietorship.  (Excess  Profits  Tax 
Amendments  of  1941.) 

(a)  Section  740  (a)  (1)  (C)  of  the  In¬ 
ternal  Revenue  Code  is  amended  by  striking 
out  “owned  by  such  other  corporation."  and 
Inserting  In  lieu  thereof: 

owned  by  such  other  corporation,  or 

(D)  Substantially  all  the  properties  of  a 
partnership  in  an  exchange  to  which  section 
112  (b)  (5),  or  so  much  of  section  112  (c)  or 
(e)  as  refers  to  section  112  (b)  (6),  or  to 
which  a  corresponding  provision  of  a  prior 
revenue  law,  is  or  was  applicable. 

(b)  Section  740  (b)  (4)  of  the  Internal 
Revenue  Code  is  amended  by  striking  out  the 

fteriod  at  the  end  thereof  and  inserting  in 
leu  thereof  a  semicolon  and  the  following: 

or 

(5)  In  the  case  of  a  transaction  specified 
in  subsection  (a)  (1)  (D),  the  partnership 
whose  properties  were  acquired. 

(c)  Section  740  of  the  Internal  Revenue 
Code  is  amended  by  Inserting  at  the  end 
thereof  the  following  new  subsection: 

(h)  Sole  proprietorship.  For  the  pur¬ 
poses  of  sections  740  (a)  (1)  (D),  740  (b) 
(5),  and  742  (g),  a  business  owned  by  a  sole 
proprietorship  shall  be  considered  a  partner¬ 
ship. 

•  *  •  •  • 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall  be 
effective  as  of  the  date  of  enactment  of  the 
Excess  Profits  Tax  Act  of  1940. 

Par.  33.  Section  30.740-1  is  amended 
as  follows : 

(A)  The  word  "elect”  occurring  in  the 
second  sentence  is  changed  to  "use.” 

(B)  The  third  and  fourth  sentences  of 
paragraph  (a)  are  amended  to  read  as 
follows: 

An  acquiring  corporation  is  a  domestic 
corporation  which  has  absorbed  one  or 
more  other  domestic  corporations,  part¬ 
nerships,  or  businesses  owned  by  sole 
proprietorships  in  a  transaction  meeting 
the  requirements  set  forth  in  section 
740  (a).  Each  such  absorbed  corpora¬ 
tion,  partnership,  or  business  owned  by 
a  sole  proprietorship  Is  designated  a 


component  corporation  of  the  acquiring 
corporation. 

(C)  The  last  sentence  of  paragraph 
(a)  is  amended  to  read  as  follows: 

A  foreign  corporation  cannot  be  an 
acquiring  corporation  and  neither  a  for¬ 
eign  corporation,  a  foreign  partnership, 
nor  a  business  owned  by  a  foreign  sole 
proprietorship  can  be  a  component  cor¬ 
poration  (see  section  744). 

(D)  Paragraph  (b)  is  amended  to  read 
as  follows: 

(b)  The  purpose  of  Supplement  A  is 
In  general  to  attribute  to  an  acquiring 
corporation  the  existence  of  corpora¬ 
tions,  partnerships,  or  businesses  owned 
by  sole  proprietorships  absorbed  by  it, 
together  with  the  base  period  excess 
profits  net  income  or  deficit  in  excess 
profits  net  income  and  the  net  capital 
changes  of  such  predecessors,  in  order 
(1)  that  a  corporation  the  corporate  life 
of  which  in  substance,  though  not  in 
form,  includes  the  base  period  may  use 
the  excess  profits  credit  based  on  income 
and  (2)  that  a  corporation  composed  in 
whole  or  in  part  of  qualified  component 
corporations  may  compute  its  excess 
profits  credit  in  the  light  of  the  base 
period  experience  of  the  entire  enter¬ 
prise.  Accordingly,  an  acquiring  corpora¬ 
tion  which  was  not  actually  in  existence 
prior  to  January  1,  1940,  is,  notwith¬ 
standing  section  712  (a),  nevertheless 
given  the  right  to  use  the  excess  profits 
credit  based  on  income,  provided  that  it 
has  a  qualified  component  corporation. 
Furthermore,  every  acquiring  corpora¬ 
tion  which  is  entitled  to  the  excess  profits 
credit  based  on  income  is  required,  if 
it  was  not  actually  in  existence  prior  to 
January  1,  1940,  and  in  every  other  case 
may  elect,  to  take  the  base  period  experi¬ 
ence  of  all  qualified  component  corpora¬ 
tions  into  account  in  computing  its  aver¬ 
age  base  period  net  income.  Finally, 
an  acquiring  corporation  is  required  to 
add  to  its  daily  capital  addition  or 
reduction  the  net  capital  addition  or  re¬ 
duction  of  each  component  corporation. 

Par.  34.  Section  30.740-2  is  amended  as 
follows: 

(A)  By  inserting  immediately  preced¬ 
ing  the  last  paragraph  thereof  the  follow¬ 
ing  new  paragraph: 

(4)  The  acquisition  of  substantially  all 
the  properties  of  a  partnership  in  an  ex¬ 
change  to  which  section  112  (b)  (5),  or 
so  much  of  section  112  (c)  or  (e)  as  re¬ 
fers  to  section  112  (b)  (5),  or  to  which 
the  corresponding  provisions  of  a  prior 
revenue  law,  is  or  was  applicable.  For 
the  purposes  of  this  paragraph  a  business 
owned  by  a  sole  proprietorship  shall  be 
considered  a  partnership. 

(B)  The  last  paragraph  is  amended  to 
read  as  follows: 

The  types  of  transactions  set  forth  in 
section  740  (a),  other  than  those  set 
forth  in  section  740  (a)  (1)  (c) ,  either  are 
embraced  within  the  definition  of  a  reor¬ 
ganization  contained  in  section  112  (g) 


(1) ,  are  transfers  to  a  controlled  corpora¬ 
tion  within  the  meaning  of  section  112 
(b)  (5)  and  related  sections,  or  are  com¬ 
plete  liquidations  within  the  meaning  of 
section  112  (b)  (6).  Since  Supplement  A 
applies  only  to  cases  where  there  is  a  suf¬ 
ficient  continuity  of  interest  to  justify 
treating  a  corporation  by  which  the 
assets  of  another  corporation,  a  partner¬ 
ship,  or  a  business  owned  by  a  sole  pro¬ 
prietorship  have  been  acquired,  as 
standing  in  the  place  of  its  predecessor, 
such  transactions  must  satisfy  all  the  re¬ 
quirements  of  the  regulations  prescribed 
under  section  112  with  respect  to  such 
transactions  in  order  that  the  transferee 
corporation  may  be  treated  as  an  acquir¬ 
ing  corporation. 

Par.  35.  The  following  is  inserted  im¬ 
mediately  following  §  30.740-3: 

§  30.740-4  Partnership  as  qualified 
component  corporation.  A  partnership 
(or  a  business  owned  by  a  sole  proprietor¬ 
ship)  cannot  be  an  acquiring  corporation 
and,  therefore,  section  740  (g)  cannot 
operate  to  make  any  of  its  predecessors 
i  component  corporations  of  its  acquiring 
corporation.  In  order  that  a  partner¬ 
ship  (or  a  business  owned  by  a  sole  pro¬ 
prietorship)  may  be  a  qualified  compo¬ 
nent  corporation  it  must  have  been 
actually  in  existence  at  the  beginning  of 
the  taxpayer’s  base  period.  It  is  not 
sufficient  that  such  partnership  (or  busi¬ 
ness  owned  by  a  sole  proprietorship)  has 
a  predecessor  which  was  in  existence  at 
such  time. 

Par.  36.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.741-1: 

Sec.  14.  Excess  profits  credit  of  acquiring 
corporations.  (Excess  Profits  Tax  Amend¬ 
ments  of  1941.) 

Section  741  of  the  Internal  Revenue  Code 
is  amended  to  read  as  follows: 

Sec.  741.  Allowance  of  excess  profits 
credit. — (a)  Allowance.  In  the  case  of  a 
taxpayer  which  is  an  acquiring  corporation 
which  was  in  existence  on  the  date  of  the 
beginning  of  its  base  period,  the  excess  profits 
credit  for  any  taxable  year  shall  be  an  amount 
computed  under  section  713  or  section  714, 
whichever  amount  results  in  the  lesser  tax 
under  this  subchapter  for  the  taxable  year 
for  which  the  tax  under  this  subchapter  is 
being  computed. 

(b)  Effect  of  disclaimer  of  credit.  If  the 
taxpayer  states  in  its  return  for  the  taxable 
year  under  this  subchapter  that  it  disclaims 
the  use  of  the  credit  computed  under  section 
713  or  the  use  of  the  credit  computed  under 
section  714,  the  credit  so  disclaimed  shall 
not,  for  the  purposes  of  the  internal  revenue 
laws,  be  applicable  to  the  computation  of 
the  tax  under  this  subchapter  for  such  tax¬ 
able  year. 

Sec.  17.  Effective  date.  (Excess  Profits 
Tax  Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
be  effective  as  of  the  date  of  enactment  of 
the  Excess  Profits  Tax  Act  of  1940. 

Par.  37.  Section  30.741-1  is  amended  to 
read  as  follows: 

§  30.741-1  Excess  profits  credit  of  ac¬ 
quiring  corporations.  Like  any  other  do¬ 
mestic  corporation,  an  acquiring  corpo¬ 
ration  which  was  actually  in  existence 
prior  to  January  1,  1940,  is  entitled  under 
section  712  (a)  to  the  excess  profits 
credit  based  on  income,  computed  under 


FEDERAL  REGISTER,  Wednesday,  May  7,  1941 


section  713,  or  the  excess  profits  credit 
based  on  invested  capital,  computed  t< 
under  section  714,  whichever  credit  re-  e: 
suits  in  the  lesser  tax  for  the  taxable  year 
for  which  the  tax  is  being  computed,  © 
Whether  or  not  an  acquiring  corporation 
was  actually  in  existence  prior  to  Jan-  fi 
uary  1,  1940,  however,  any  such  corpo¬ 
ration  which  was  constructively  in  exist-  b 
ence  at  the  beginning  of  its  48-month  t 
base  period  by  virtue  of  having  acquired  ^ 
a  qualified  component  corporation  is  en-  t 
titled  under  section  741  to  the  excess  ^ 
profits  credit  based  on  income  or  the  j 
excess  profits  credit  based  on  invested  ^ 
capital,  whichever  credit  results  in  the  j 
lesser  tax  for  the  taxable  year.  Every  j 
other  acquiring  corporation  is  entitled  \ 
to  use  only  the  excess  profits  credit  based  { 
on  invested  capital.  , 

If  an  acquiring  corporation  which  is  1 
entitled  to  whichever  credit  results  in  the  J 
lesser  tax  disclaims  in  its  return  for  a  1 
particular  taxable  year  the  use  of  either 
credit,  the  credit  so  disclaimed  shall  not, 
for  the  purposes  of  the  internal  revenue 
laws,  be  applicable  to  the  computation  of 
the  tax  for  the  taxable  year  with  respect 
to  which  the  disclaimer  is  made.  See 
section  729  (b)  (1) . 

Par.  38.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.742-1: 

Sec.  8.  Incorporation  of  partnership  or 

SOLE  PROPRIETORSHIP.  (Excess  Profits  Tax 
Amendments  of  1941.) 

•  •  *  *  * 

(d)  Section  742  of  the  Internal  Revenue 
Code  is  amended  by  inserting  at  the  end 
thereof  the  following  new  subsection: 

(g)  In  the  casj  of  a  partnership  which  is 
a  component  corporation  by  virtue  of  section 
740  (b)  (5),  the  computations  required  by 
this  Supplement  shall  be  made,  under  rules 
and  regulations  prescribed  by  the  Commis¬ 
sioner  with  the  approval  of  the  Secretary,  as 
if  such  partnership  had  been  a  corporation. 
For  the  purpose  of  such  computations,  In 
making  the  adjustment  for  income  taxes  re¬ 
quired  by  section  711  (b)  (1)  (A),  the  part¬ 
nership  so  regarded  as  a  corporation  shall 
be  considered  as  having  distributed  all  its 
net  income  as  a  dividend. 

Sec.  15.  Average  base  period  net  income  of 
acquiring  corporations.  (Excess  Profits  Tax 
Amendments  of  1941.) 

So  much  of  section  742  of  the  Internal 
Revenue  Code  as  follows  the  section  heading 
and  precedes  the  beginning  of  subsection  (a) 
is  amended  to  read  as  follows: 

In  the  case  of  a  taxpayer  which  is  an  ac¬ 
quiring  corporation  the  excess  profits  credit 
of  which  is  allowed  under  section  741,  its 
average  base  period  net  income  (for  the  pur- 

Ipose  of  the  credit  computed  under  section 
713)  if  the  taxpayer  was  actually  in  exist¬ 
ence  before  January  1,  1940,  shall,  at  the 
election  of  the  taxpayer  made  in  its  return 
for  the  taxable  year,  be  computed  as  follows, 
and  if  the  taxpayer  was  not  actually  in  ex¬ 
istence  before  such  date,  shall  be  computed 
as  follows,  in  lieu  of  the  method  provided 
m  section  713. 

Sec.  17.  Effective  date.  (Excess  Profits  Tax 
Amendments  of  1941.) 

The  amendments  made  by  this  Act  shall 
ta  e??ctive  ns  of  the  date  of  enactment  of 
me  Excess  Profits  Tax  Act  of  1940. 

Par.  39.  Section  30.742-1  is  amended 
as  follows: 

No.  89 - 4 


(A)  Wherever  occurring  therein,  the 
term  “net  loss”  is  changed  to  “deficit  in 
excess  profits  net  income,”  and  the  term 
“net  losses”  is  changed  to  “deficits  in  ex¬ 
cess  profits  net  income.” 

(B)  The  following  is  substituted  for  the 
first  two  sentences  ir>  paragraph  (a) : 

In  computing  the  excess  profits  credit 
based  on  income,  an  acquiring  corpora¬ 
tion  which  was  actually  in  existence  prior 
to  January  1,  1940,  may,  at  its  election, 
use  as  its  average  base  period  net  income 
the  average  base  period  net  income  com¬ 
puted  under  section  742  with  reference 
to  the  base  period  experience  of  the  tax¬ 
payer  and  each  qualified  component  cor¬ 
poration.  If  it  fails  so  to  elect,  its  average 
base  period  net  income  shall  be  the  aver¬ 
age  base  period  net  income  computed 
under  section  713  solely  with  reference  to 
the  taxpayer’s  own  base  period  experience 
and  without  reference  to  the  base  period 
experience  of  any  of  the  taxpayer’s  com¬ 
ponent  corporations.  The  election  shall 
be  made  in  the  excess  profits  tax  return 
for  the  particular  taxable  year.  An  elec¬ 
tion  once  made  is  irrevocable  for  a  par¬ 
ticular  taxable  year,  but  a  new  election 
is  granted  for  each  succeeding  taxable 
year. 

An  acquiring  corporation  which  was 
not  actually  in  existence  prior  to  January 
1,  1940,  but  which  is  entitled  under  sec¬ 
tion  741  to  use  the  excess  profits  credit 
based  on  income,  because  of  having  been 
constructively  in  existence  at  the  begin¬ 
ning  of  its  base  period,  is  required  in 
every  case  to  compute  its  average  base 
period  net  income  under  section  742. 

The  following  three  steps  are  neces¬ 
sary  in  computing  the  average  base  pe¬ 
riod  net  income  under  section  742: 


(C)  Paragraph  (b)  is  amended  by 
adding  at  the  end  thereof  a  new  para¬ 
graph  reading  as  follows: 

In  the  case  of  a  qualified  component 
corporation  which  is  a  partnership  or  a 
business  owned  by  a  sole  proprietorship, 
its  excess  profits  net  income  or  deficit 
in  excess  profits  net  income  for  each 
taxable  year  in  the  base  period  shall  be 
determined  as  though  such  partnership 
or  business  owned  by  a  sole  proprietor¬ 
ship  had  been  a  corporation  for  each 
such  year.  Among  the  adjustments 
which  will  be  necessary  in  computing 
the  excess  profits  net  income  or  deficit 
in  excess  profits  net  income  are  the 
following : 

(1)  A  reasonable  deduction  for  salary 
or  compensation  to  each  partner  or  the 
sole  proprietor  for  personal  services 
actually  rendered  shall  be  allowed; 

(2)  The  credit  for  dividends  received 
provided  by  section  26  (b)  and  section 
711  (b)  (1)  (G)  shall  be  allowed; 

(3)  The  treatment  of  capital  gains  and 
losses  shall  be  that  applicable  to  cor¬ 
porations; 

(4)  The  deduction  for  charitable  con¬ 
tributions  shall  be  that  allowed  by 
section  23  (q) ; 


r  (5)  The  income  taxes  allowed  as  a  de¬ 
duction  either  under  section  711  (b)  (1) 

(A*  or  under  section  23  (c)  shall  be  com¬ 
puted  as  though  the  partnership  or  busi¬ 
ness  owned  by  a  sole  proprietor  were  a 
corporation  and  in  computing  such  taxes 
the  partnership  or  business  owned  by  a 
sole  proprietorship  shall  be  deemed  to 
have  distributed  all  its  net  income  as  a 
dividend. 

(D)  The  reference  to  “section  711  (a) 

(1)  (F)”  occurring  in  subsection  (c)  (2) 
(iv)  is  changed  to  “section  711  (b)  (1) 
(G)’\ 

Par.  40.  The  following  is  inserted  im¬ 
mediately  preceding  §  30.743-1 : 

Sec.  4.  Computation  of  average  base  period 
net  income.  (Excess  Profits  Tax  Amend¬ 
ments  of  1941.) 

•  •  •  *  * 

(d)  Section  743  (a)  of  the  Internal  Revenue 
Code  Is  amended  by  striking  out  "section 
713  (c)”  and  inserting  in  lieu  thereof  "sec¬ 
tion  713  (g)”. 

Par.  41.  Section  30.743-1  is  amended 
by  inserting  after  the  second  paragraph 
thereof  the  following  new  paragraph: 

The  net  capital  addition  or  reduction  of 
a  partnership  (or  business  owned  by  a 
sole  proprietorship)  which  is  a  component 
corporation  shall  be  determined  as  nearly 
as  may  be  in  the  same  manner  as  though 
such  partnership  (or  business  owned  by 
a  sole  proprietorship)  were  a  corporation. 
See  section  742  (g) . 

Par.  42.  Section  30.752-8  is  amended  by 
changing  “83”  appearing  in  item  (8)  of 
the  example  in  paragraph  (b)  to  “183”. 

Par.  43.  Treasury  Decision  5043,  ap¬ 
proved  March  15,  1941  [§§30.1  to  30.4, 
Title  26,  Code  of  Federal  Regulations, 
1941  Sup.]  is  hereby  superseded. 

(This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  62  of 
the  Internal  Revenue  Code,  53  Stat.  32 
(26  U.S.C.,  Sup.  V,  62)  and  the  Excess 
I  Profits  Tax  Amendments  of  1941  (Public 
Law  10,  77th  Congress) .) 

[seal]  Guy  T.  Helvering, 

Commissioner  of  Internal  Revenue. 
Approved:  May  3,  1941. 

•  John  L.  Sullivan, 

Acting  Secretary  of  the  Treasury. 


[F.  R.  Doc.  41-3289;  Filed,  May  5,  1941; 
3:24  p.  m.) 


TITLE  32— NATIONAL  DEFENSE 

CHAPTER  VI— COUNCIL  OF 
NATIONAL  DEFENSE 

Rules  and  Regulations  1 

Under  authority  of  section  2  of  the  Act 
of  August  29,  1916  (39  Stat.  649),  the 
Council  of  National  Defense,  subject  to 
the  approval  of  the  President,  hereby 
amends  section  2  of  its  rules  and  regula¬ 
tions  to  read  as  follows: 

»5  F.R.  2114. 
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Sec.  2.  The  Liaison  Officer  for  Emer¬ 
gency  Management  is  hereby  designated 
as  Secretary  to  the  Council  and  to  the 
Advisory  Commission. 

Henry  L.  Stimson, 

Secretary  of  War. 
Ralph  A.  Bard, 

Acting  Secretary  of  the  Navy. 

A.  J.  Wirtz, 

Acting  Secretary  of  the  Interior. 
Claude  R.  Wickard, 
Secretary  of  Agriculture. 
Jesse  H.  Jones, 

Secretary  of  Commerce. 
Frances  Perkins, 

Secretary  of  Labor. 

Approved: 

Franklin  D  Roosevelt 
The  White  House,  April  23,  1941. 

|F.  R.  Doc.  41-3294;  Filed,  May  6,  1941; 
10:20  a.  m  l 


Notices 


WAR  DEPARTMENT. 

[Contract  No.  W-398-qm-8977;  O.  I.  1842) 
Summary  or  Contract  for  Supplies 

contractor:  mack  manufacturing  corpo¬ 
ration 

Contract  for:  Trucks,  *  *  *  and 

Tractor-Trucks  *  *  *. 

Amount:  $4,134,148.00. 

Place:  Holabird  Quartermaster  Depot, 
Baltimore,  Maryland. 

This  contract,  entered  into  this  9th  day 
of  December  1940. 

Scope  of  this  contract.  The  contrac¬ 
tor  shall  furnish  and  deliver  •  *  * 

Trucks  *  *  *  total  $4,134,148.00  for 

the  consideration  stated  and  in  strict 
accordance  with  the  specifications,  sched¬ 
ules  and  drawings  all  of  which  are  made 
a  part  hereof. 

Changes.  Where  the  supplies  to  be 
furnished  are  to  be  specially  manufac¬ 
tured  in  accordance  with  drawings  and 
specifications,  the  contracting  officer  may 
at  any  time,  by  a  written  order,  and  with¬ 
out  notice  to  the  sureties,  make  changes 
in  the  drawings  or  specifications,  except 
Federal  Specifications.  Changes  as  to 
shipment  and  packing  of  all  supplies  may 
also  be  made  as  above  provided. 

Delays — Liquidated  damages.  If  the 
contractor  refuses  or  fails  to  make  deliv¬ 
ery  of  the  materials  or  supplies  within 
the  time  specified  in  Article  1,  or  any 
extension  thereof,  the  actual  damage  to 
the  Government  for  the  delay  will  be 
impossible  to  determine,  and  in  lieu 
thereof  the  contractor  shall  pay  to  the 
Government,  as  fixed,  agreed,  and  liqui¬ 
dated  damages  for  each  calendar  day  of 
delay  in  making  delivery,  the  amount  as 
set  forth  in  the  specifications  or  accom¬ 
panying  papers,  and  the  contractor  and 
his  sureties  shall  be  liable  for  the  amount 
thereof.  Liquidated  damages  shall  be 


assessed  against  the  contractor  in  the 
amount  of  *  *  *  dollars  per  vehicle 

for  each  calendar  day  of  delay  in  making 
delivery. 

Payments.  The  contractor  shall  be 
paid,  upon  the  submission  of  properly 
certified  invoices  or  vouchers,  the  prices 
stipulated  herein  for  articles  delivered 
and  accepted  or  services  rendered  less 
deductions,  if  any,  as  herein  provided. 
Unless  otherwise  specified,  payments  will 
be  made  on  partial  deliveries  accepted  by 
the  Government  when  the  amount  due 
on  such  deliveries  so  warrants;  or,  when 
requested  by  the  contractor,  payments 
for  accepted  partial  deliveries  shall  be 
made  whenever  such  payments  would 
equal  or  exceed  either  $1,000  or  50  per¬ 
cent  of  the  total  amount  of  the  contract. 

Variations:  Quantities  listed  hereon 
are  subject  to  increase  of  not  to  exceed 

*  *  *  vehicles.  This  increase  option 

to  remain  in  effect  until  *  *  *. 

Terms  of  payment:  Discount  will  be 
allowed  for  prompt  payment  as  follows: 

*  *  *  vehicles  20  calendar  days 

$*•:***  vehicles  30  calendar 
days  $  *  *. 

Bond:  Performance.  Amount:  $1,033,- 
537.00. 

The  supplies  and  services  to  be  ob¬ 
tained  by  this  instrument  are  authorized 
by,  are  for  the  purpose  set  forth  in,  and 
are  chargeable  to  procurement  author¬ 
ities: 

QM  1801-P-37-3053-A0525. 003-01 
ENG  201-P-3-3053-A-0905-01 
ENG  145-P-3-3053-A-0905-01 

the  available  balances  of  which  are  suf¬ 
ficient  to  cover  cost  of  same. 

Frank  W.  Bullock, 

Major,  Signal  Corps, 
Assistant  to  the  Director  of 
Purchases  and  Contracts. 

[F.  R.  Doc.  41-3293;  Filed,  May  6,  1941; 
9:25  a.  m.] 


NAVY  DEPARTMENT. 

[Nord-771 

Summary  of  Contract  for  Projectiles 
contractor:  crucible  steel  company  of 

AMERICA,  NEW  YORK,  N.  Y. 

Under  date  of  January  21,  1941,  a  con¬ 
tract  was  entered  into  by  the  Chief  of 
the  Bureau  of  Ordnance  of  the  Navy  De¬ 
partment  with  the  Crucible  Steel  Com¬ 
pany  of  America  for  the  manufacture  of 
projectiles.  The  contract  was  for  a  fixed 
price,  with  price  adjustment  clause  cov¬ 
ering  increase  in  cost  of  labor  and  mate¬ 
rials,  the  total  consideration  being 
$1,727,019.20.  Award  of  this  contract  was 
made  on  the  basis  of  competitive  bidding. 

W.  H.  P.  Blandy, 

Rear  Admiral,  U.  S.  N., 
Chief  of  the  Bureau  of  Ordnance. 

[F.  R.  Doc.  41-3291;  Filed.  May  6,  1941; 

9:25  a.  m  ] 


[NOs-83331  ] 

Summary  of  Contract  for  Equipment 

contractor:  norris  stamping  and  manu¬ 
facturing  COMPANY,  LOS  ANGELES,  CALI¬ 
FORNIA 

May  3,  1941. 

Under  date  of  March  28,  1941,  the  Navy 
Department  entered  into  a  contract  with 
the  Norris  Stamping  and  Manufacturing 
Company  of  Los  Angeles,  California,  for 
the  manufacture  of  items  of  ordnance 
equipment  at  a  total  cost  of  $1,336,580.00. 
The  contract  is  a  fixed  price  contract,  and 
contains  the  usual  clauses  as  to  delays, 
damages,  transfer  of  contract,  and  as¬ 
signment  of  contractor’s  claims,  and  use 
of  domestic  articles. 

W.  H.  P.  Blandy, 

Rear  Admiral,  U.  S.  N„ 
Chief  of  the  Bureau  of  Ordnance. 

[F.  R.  Doc.  41-3292;  Filed,  May  6,  1941; 
9:25  a.  m.] 


DEPARTMENT  OF  THE  INTERIOR. 
Bituminous  Coal  Division. 

[General  Docket  No.  21] 

In  the  Matter  of  Determining  the  Ex¬ 
tent  of  Change,  If  Any,  in  Excess  of 
2  Cents  Per  Net  Ton  in  the  Weighted 
Average  of  the  Total  Costs  of  Any  of 
the  Minimum  Price  Areas;  and  of  Re¬ 
vising  the  Effective  Minimum  Prices 
as  May  Be  Required  by  Reason  of  Any 
Such  Change  in  Costs 

notice  of  and  order  for  hearing 

It  is  the  duty  of  the  Bituminous  Coal 
Division  of  the  Department  of  the  In¬ 
terior  under  section  4  II  (b)  of  the  Bitu¬ 
minous  Coal  Act  from  time  to  time  to 
review  and  revise  the  effective  minimum 
prices,  heretofore  established,  in  accord¬ 
ance  with  the  standards  set  forth  in  sec¬ 
tions  4  II  (a)  and  4  H  (b)  of  the  Act. 

It  is  the  duty  of  the  Division  under 
section  4  H  (a)  of  the  Act  to  revise  the 
effective  minimum  prices  upon  satisfac¬ 
tory  proof  that  there  has  been  a  change 
in  any  minimum  price  area  in  excess  of 
2  cents  per  net  ton  in  the  weighted  aver¬ 
age  of  the  total  costs  heretofore  deter¬ 
mined  by  the  Division  in  General  Docket 
No.  15. 

A  preliminary  compilation  prepared  by 
the  Economics  Branch  of  the  Division 
from  verified  cost  reports  of  individual 
producers  and  attached  hereto  as  Exhibit 
A  indicates  that  there  has  been  a  change 
in  excess  of  2  cents  per  net  ton  in  such 
weighted  average  of  the  total  costs  for 
one  or  more  of  the  minimum  price  areas; 

Now  therefore  it  is  ordered,  That  a 
hearing  in  the  above-entitled  matter  be 
held  on  May  21,  1941,  at  10  a.  m.  at  a 
hearing  room  of  the  Bituminous  Coal 
Division,  734  Fifteenth  Street  NW- 
Washington,  D.  C.  On  such  day,  the 
Chief  of  the  Records  Section  in  Room  502 
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will  advise  as  to  the  room  where  such 
hearing  will  be  held. 

It  is  further  ordered,  That  Floyd  Mc- 
Gown  or  any  other  officer  or  officers  of 
the  Bituminous  Coal  Division  designated 
by  the  Director  thereof  for  that  purpose 
shall  preside  at  the  hearing  in  such  mat¬ 
ter.  The  officer  so  designated  to  preside 
at  such  hearing  is  hereby  authorized  to 
conduct  said  hearing,  to  administer  oaths 
and  affirmations,  examine  witnesses,  sub¬ 
poena  witnesses,  compel  their  attendance, 
take  evidence,  require  the  production  of 
any  books,  papers,  correspondence,  mem¬ 
oranda  or  other  records  deemed  relevant 
or  material  to  the  inquiry,  to  continue 
said  hearing  from  time  to  time,  and  to 
prepare  and  submit  to  the  Director  pro¬ 
posed  findings  of  fact  and  conclusions 
and  the  recommendation  of  an  appro¬ 
priate  order  in  the  premises,  and  to  per¬ 
form  all  other  duties  in  connection 
therewith  authorized  by  law. 

Notice  of  such  hearing  is  hereby  given 
to  the  Bituminous  Coal  Producers  Board 
for  each  district,  to  all  Code  members,  to 
the  Consumers’  Counsel,  and  to  all  other 
persons  who  may  have  an  interest  in 
this  matter.  Any  person  desiring  to  be 
heard  or  to  be  admitted  as  a  party  to 
such  proceeding  shall  file  a  notice  to  that 
effect  with  the  Bituminous  Coal  Division 
cn  or  before  May  19,  1941. 

The  matter  concerned  herewith  is  for 
the  purpose  of  (a)  determining  the  ex¬ 
tent,  if  any,  to  which  there  has  been  in 
any  of  the  various  minimum  price  areas 
a  change  in  excess  of  2  cents  per  net  ton 
in  the  weighted  average  of  the  total  costs 
heretofore  determined  by  the  Division  in 
General  Docket  No.  15,  and  (b)  making 
such  revision  of  the  effective  minimum 
prices  as  may  be  required  by  reason  of 
any  such  change  in  costs. 

At  such  hearing  all  interested  parties 
will  be  afforded  full  opportunity  to  be 
heard,  to  examine  and  cross-examine 
witnesses,  and  to  present  evidence  relat¬ 
ing  to  the  correctness  or  incorrectness  of 
|  Exhibit  A  attached  hereto  and  relating  to 
the  extent  of  change  in  excess  of  2  cents 
per  net  ton,  if  any,  in  the  weighted 
average  of  the  total  costs  of  any  mini¬ 
mum  price  area  as  determined  by  the 
Division  in  General  Docket  No.  15;  and 
relating  to  such  revision  of  the  effective 
minimum  prices  as  may  be  required  by 
reason  of  any  such  change  in  the 
weighted  average  costs. 

In  the  interest  of  orderly  procedure  the 
hearing  will  at  this  time  be  limited  solely 
to  the  matter  of  the  extent  of  change,  if 
any,  in  the  weighted  average  of  the  total 
costs  per  net  ton  in  the  various  minimum 
Price  areas  heretofore  determined  by  the 
Division  in  General  Docket  No.  15,  and 
at  a  subsequent  time  the  hearing  will  be 
resumed  for  the  purpose  of  taking  evi¬ 
dence  with  respect  to  such  revision  of 
the  effective  minimum  prices  as  may  be 
required  by  such  changes  in  costs  as  are 
established. 

In  order  to  afford  interested  persons  an 
opportunity  to  check  the  accuracy  of 


the  compilation  attached  hereto  as  Ex¬ 
hibit  A  and  to  enable  such  persons  to 
prepare  evidence  and  participate  in  the 
hearing,  the  verified  cost  reports  of  the 
individual  producers  are  hereby  made 
available  for  inspection  forthwith  at 
Room  502,  Walker  Building,  734  Fif¬ 
teenth  Street  NW.,  Washington,  D.  C.,  by 
interested  persons. 

The  Director  reserves  to  himself  the 
right  to  order  such  further  or  other  pro¬ 
ceedings  and  to  take  such  further  or 
other  action  as  he  may  deem  appro¬ 
priate. 

This  proceeding  is  without  prejudice  to 
the  right  of  any  party  to  file  such  appli¬ 
cation  as  may  be  appropriate  under  the 
Act  for  the  revision  of  minimum  prices 
by  reason  of  any  such  change  in  costs 
in  any  minimum  price  area. 

Dated:  May  2,  1941. 

[seal]  H.  A.  Gray, 

Director. 


Weighted  average  costs  on  'bituminotis 
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Exhibit  A 

average  costs  on 
coal  mines 1 


bituminous 


[Determined  weighted  average  cost  and  preliminary 
compilations  for  the  calendar  years  1938. 1939,  and  1940, 
using  total  ascertainable  tonnage  as  divisor  for  total 
producing,  administrative  and  selling  costs] 


Minimum  Price  Area  7: 

District  No.  19... . 

District  No.  20 . . 


Total,  Price  Area  7.. 

Minimum  Trice  Area  9: 

District  No.  22 _ 

Minimum  Price  Area  10: 
District  No.  23 . 

Total,  United  States. 


$1. 9917  $1. 8894  $1. 8681  $1.8287 
2.46911  2.2011  1.9848 1  2.0082 


2.1091  2. 0090 !  1.9099  1.8924 


1.  4851 
3.  2247 


1.4930  1.35851  1.3370 
3.1652  3.0498  3.0885 


2.0884  2.0642;  1.9433  1.9002 


[F.  R.  Doc. 


41-3285;  Filed, 
11:57  a.  m.] 


May  5,  1941; 


Price  area  and  district 

Determined  weighted 
average  cost  per  ton  2 

Weighted  average  cost 
per  ton  3 1938 

Weighted  average  cost 
per  ton  4  1939 

Weighted  average  cost 
per  ton  5  1940 

Minimum  Price  Area  1: 

1 

1 

District  No.  1 . . 

$2.3887; 

$2. 3083; 

$2. 1943  $2. 1344 

District  No.  2 . 

2.  2140 

2.  2004 

2. 0821 

1.985 

District  No.  3.. . 

1.8366 

1.7847 

1.7191 

1.0517 

District  No.  4 . 

1.9356 

1. 9045 

1.7585  1.7130 

District  No.  5 . 

3.  0543 

3. 9044 

3.  8438! 

3.  8963 

District  No.  6 . 

1.9775 

1.  8554 

1.6323 1 

1.0248 

District  No.  7 . 

2. 1940 

2.  2267 

2. 0823 

2. 0343 

District  No.  8 . 

2. 0301 

2. 0444 

1.9496! 

1. 9026 

Total,  Price  Area  1.. 

2. 1284 

2. 1258 

2.0010; 

1. 9429 

Minimum  Price  Area  2: 

T 

District  No.  9 . . 

1.5805 

1.4807 

1.4109 

1.4020 

District  No.  10 . 

1.7561 

1.7185 

1.  0246 

1.  5851 

District  No.  11 _ 

1.6525 

1.  .5844 

1.4366 

1.4229 

District  No.  12 . 

2.  7036 

2.6301 

2.  4662  j 

2.  4181 

Total,  Trice  Area  2.. 

1.7622 

1.6982 

1. 5828 1 

1.5587 

Minimum  Price  Area  3: 

1 

District  No.  13 _ 

2.  438'. 

2.  4205 

2.3458 

2.  3122 

Minimum  Price  Area  4: 

District  No.  14 _ 

3.0081 

3.  408- 

3.3365 

3.2882 

Minimum  Price  Area  5: 

District  No.  15 . 

2. 039 

1.9391 

l|  1.8542 

1 . 8366 

Minimum  Price  Area  6: 

1 

District  No.  16 . 

_  2.555 

t  2.5481 

)  2.5374 

2.  3630 

District  No.  17 . 

.  2.766 

4  2.763 

2.0079 

2.  .5041 

District  No.  18 . 

.  3.151 

9  3.132 

3.3116 

3.  3246 

Total,  Price  Area  6. 

.  2.738 

9  2.723 

1)  2.6359 

2.  5166 

[Docket  No.  A-667[ 

Petition  of  Pete  Klay,  a  Code  Member 
in  District  No.  17,  for  the  Modifica¬ 
tion  of  the  Effective  Minimum  Prices 
for  Certain  Coals  Produced  at  His 
Klay  Mine  (Mine  Index  No.  308) ,  Pur¬ 
suant  to  Section  4  II  (d)  of  the  Bitu¬ 
minous  Coal  Act  of  1937 

ORDER  DISMISSING  PETITION 

Consumers’  Counsel  Division  having 
filed  in  the  above-entitled  matter  its  mo¬ 
tion,  with  due  proof  of  service  thereof, 
to  dismiss  the  petition  filed  by  Pete  Klay, 
the  petitioner  herein;  and  the  petitioner 
having  since  filed  his  written  request  for 
such  dismissal, 

Now,  therefore,  it  is  hereby  ordered, 
That  the  petition  of  Pete  Klay  herein¬ 
before  filed  be,  and  the  same  hereby  is, 
dismissed. 

Dated:  May  5,  1941. 

[seal!  H. 


[F.  R.  Doc. 


41-3299;  Filed, 
11:37  a.  m  ] 


A.  Gray, 
Director. 
May  6,  1941; 


'  Includes  all  mines  both  over  and  under  50  tons  daily 
capacity. 

2  General  Docket  No.  15. 

*  Data  reported  upon  Cost  Form  No.  3  for  mines  over 
50  tons  daily  capacity  and  for  rail  or  river  connected 
mines  regardless  of  capacity;  and  upon  Cost  Form  No. 
3-A  for  mines  under  50  tons  daily  capacity. 

‘Data  reported  upon  Cost  Form  No.  8-Revised  for 
mines  over  50  tons  daily  capacity  and  for  rail  or  fiver 
connected  mines  regardless  of  capacity;  and  upon  Form 
T-2-C  for  mines  under  50  tons  daily  capacity. 

5  Data  reported  upon  Cost  Form  No.  4  fpr  mines  over 
50  tons  daily  capacity  and  for  rail  or  river  connected 
mines  regardless  of  capacity;  and  upon  Form  T-2  for 
mines  under  60  tons  daily  capacity. 


DEPARTMENT  OF  AGRICULTURE. 
Rural  Electrification  Administration. 

[Administrative  Order  No.  580 [ 
Allocation  of  Funds  for  Loans 
April  30,  1941. 

By  virtue  of  the  authority  vested  in  me 
by  the  provisions  of  section  4  of  the 
Rural  Electrification  Act  of  1936,  as 
amended,  I  hereby  allocate,  from  the 
sums  authorized  by  said  Act,  funds  for  a 
loan  for  the  project  and  in  the  amount 
as  set  forth  in  the  following  schedule: 

Project  designation;  Amount 

Vermont  1-0007E1  Orleans _ $50,  000 


[SEAL] 


[F.  R.  DOC. 


Harry  Slattery, 
Administrator. 


41-3296;  Filed, 
11:11  a.  m.) 


May  6,  1941; 
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DEPARTMENT  OF  LABOR. 

Wage  and  Hour  Division. 

Notice  of  Withdrawal  of  Application 
for  Employment  of  Learners  in  the 
Enameled  Utensil  Industry  at  Wage 
Rates  Lower  Than  the  Minimum  Wage 
Rate  Applicable  Under  the  Wage  Order 
for  the  Enameled  Utensil  Industry 

Whereas  a  petition  was  filed  by  the 
Enameled  Utensil  Manufacturers  Council  ' 
for  a  hearing  on  the  need  to  employ  learn¬ 
ers  pursuant  to  section  14  of  the  Fair 
Labor  Standards  Act  at  wage  rates  less 
than  the  minimum  applicable  under  the 
wage  order  for  the  enameled  utensil  in¬ 
dustry;  and, 

Whereas  pursuant  to  notice  published 
in  the  Federal  Register  on  April  15, 1941, 
a  hearing  was  held  on  April  28,  1941,  in 
conference  Rooms  A  and  B,  adjacent  to 
the  Departmental  Auditorium,  14th  Street 
and  Constitution  Avenue,  Washington, 
D.  C„  before  Dr.  Gustav  Peck.  Assistant 
Director  of  the  Hearings  Branch,  duly 
authorized  to  conduct  said  hearing  as 
presiding  officer;  and. 

Whereas  at  the  commencement  of  such 
hearing,  the  Enameled  Utensil  Manufac¬ 
turers  Council  withdrew  the  foregoing  pe¬ 
tition  stating  that  the  application  was 
withdrawn  in  view  of  changed  conditions 
since  its  petition  had  been  filed  with  the 
Administrator,  and 

Whereas  no  other  interested  party  ap¬ 
peared  on  behalf  of  the  matter  prayed 
for  in  the  petition  while  representatives 
of  the  International  Council  of  Fabri¬ 
cated  Metal  and  Enamelware  Workers 
and  the  Steel  Workers  Organizing  Com¬ 
mittee  stated  that  there  wras  no  economic 
or  other  justification  for  the  employ¬ 
ment  of  learners  at  subminimum  rates 
in  the  enameled  utensil  industry  at  this 
time,  and  the  hearing  was  accordingly 
terminated, 

Now,  therefore,  notice  is  hereby  given 
of  the  withdrawal  of  such  application 
and  that  applications  for  authority  to 
employ  learners  at  subminimum  rates 
will  be  denied  unless  need  therefore  is 
shown  through  application  made  under 
§  522.5B  of  the  Regulations  Applicable  to 
the  Employment  of  Learners  published 
in  the  Federal  Register  August  16,  1940. 

Signed  at  Washington,  D.  C.,  this  6th 
day  of  May  1941. 

Philip  B.  Fleming, 

Administrator. 

IF.  R.  Doc.  41-3305;  Filed,  May  6,  1941; 

11:52  a.  m.| 


SECURITIES  AND  EXCHANGE  COM¬ 
MISSION. 

|  File  No.  7-26-7] 

In  the  Matter  of  Crown  Cork 
International  Corporation 

order  dismissing  proceeding 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C. 
on  the  5th  day  of  May,  A.  D.  1941. 


An  order  for  proceedings  having  been 
entered  pursuant  to  section  12  (f)  of  the 
Securities  Exchange  Act  of  1934,  to  de¬ 
termine  whether  unlisted  trading  privi¬ 
leges  should  be  terminated  on  the  New 
York  Curb  Exchange  in  the  $1  Cumula¬ 
tive  Participating  Class  A  Stock,  No  Par 
Value,  of  Crown  Cork  International  Cor¬ 
poration;  and 

After  appropriate  notice,  a  hearing 
having  been  held  in  this  matter;  and 

The  Commission  having  this  day  made 
and  filed  its  findings  and  opinion  herein; 

It  is  ordered,  That  this  proceeding  be 
dismissed. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-3301;  Filed,  May  6,  1941; 

11:41  a.  m.] 


[File  No.  70-235] 

In  the  Matter  of  Florida  Power 
Corporation 

supplemental  order  with  respect  to 

CHANGES  IN  INDENTURE  PROVISIONS 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C.,  on 
the  5th  day  of  May,  A.  D.  1941. 

The  Commission,  having  by  order 
entered  April  10,  1941,  permitted  a  dec¬ 
laration  pursuant  to  section  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  to  become  effective  regarding  the 
issue  and  sale  of  $1,000,000  in  principal 
amount  of  First  Mortgage  4%  bonds. 
Series  C,  due  December  1,  1960,  and 
$2,000,000  in  principal  amount  of  3\'2% 
Serial  Debentures,  due  February  1,  1956; 
and 

Florida  Power  Corporation,  having  on 
May  3,  1941,  submitted  a  modified  in¬ 
denture,  securing  said  Serial  Debentures, 
as  declarant’s  Exhibit  A-2  to  Amendment 
No.  2;  and  having  requested  that  the 
Commission  enter  an  order  permitting 
the  making  of  said  modifications  in  said 
indenture;  and 

It  appearing  to  the  Commission  that 
the  modifications  of  said  indenture  are 
not  inconsistent  with  the  public  interest 
and  with  the  interest  of  investors  and 
consumers; 

It  is  ordered.  That  the  making  of  said 
modifications  in  said  indenture  be  and 
are  hereby  permitted. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-3300;  Filed,  May  6,  1941; 
11:40  a.  m.] 


| File  No.  70-309] 

In  the  Matter  of  Stonewall  Electric 
Company  and  Albuquerque  Gas  and 
Electric  Company 

NOTICE  REGARDING  FILING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 


office  in  the  City  of  Washington,  D.  c., 
on  the  5th  day  of  May,  A.  D.  1941. 

Notice  is  hereby  given  that  a  declara¬ 
tion  or  application  (or  both),  has  been 
filed  with  this  Commission  pursuant  to 
the  Public  Utility  Holding  Company  Act 
of  1935  by  the  above  named  party  or 
parties;  and 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  May  15, 
1941,  at  4:30  P.  M.,  E.  S.  T.,  request  the 
Commission  in  writing  that  a  hearing  be 
held  on  such  matter,  stating  the  reasons 
for  such  request  and  the  nature  of  his 
interest,  or  may  request  that  he  be  noti¬ 
fied  if  the  Commission  should  order  a 
hearing  thereon.  At  any  time  thereafter 
such  declaration  or  application,  as  filed 
or  as  amended,  may  become  effective  or 
may  be  granted,  as  provided  in  Rule  U-23 
of  the  Rules  and  Regulations  promul¬ 
gated  pursuant  to  said  Act,  or  the  Com¬ 
mission  may  exempt  such  transaction  as 
provided  in  Rules  U-20  (a)  and  U-100 
thereof.  Any  such  request  should  be  ad¬ 
dressed:  Secretary,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.  C. 

All  interested  persons  are  referred  to 
said  declaration  or  application,  which  is 
on  file  in  the  office  of  said  Commission, 
for  a  statement  of  the  transactions 
therein  proposed,  which  are  summarized 
below: 

Stonewall  Electric  Company  proposes 
to  enter  into  a  Loan  Contract  with  the 
United  States  of  America  acting  through 
the  Administrator  of  the  Rural  Electri¬ 
fication  Administration,  pursuant  to 
which  Loan  Contract  the  Government 
will  lend  and  Stonewall  wall  borrow  not 
to  exceed  $216,000.00  for  the  construction 
of  rural  electric  transmission,  distribu¬ 
tion  and  service  facilities.  Such  facil¬ 
ities  will  be  physically  connected  with 
and  become  an  integral  part  of  the  elec¬ 
tric  system  of  Albuquerque  Gas  and  Elec¬ 
tric  Company,  an  associate  of  Stonewall. 

To  evidence  such  Loan,  Stonewall  pro¬ 
poses  to  execute  and  deliver  to  the  Gov¬ 
ernment  a  Mortgage  Note  dated  as  of 
March  25,  1941  in  the  principal  amount 
of  $216,000.00.  Stonewall  also  proposes 
to  execute  and  deliver  to  the  Government 
an  Indenture  of  Mortgage  dated  as  of 
March  25,  1941,  mortgaging  all  the  prop¬ 
erty  now  owned  or  hereafter  acquired  by 
Stonewall,  including  the  facilities  pro¬ 
posed  to  be  constructed  (subject  only  to 
three  mortgages  heretofore  executed  and 
delivered  by  Stonewall  to  the  Govern¬ 
ment)  as  security  for  the  payment  of 
said  Mortgage  Note  and  all  additional 
notes,  not  to  exceed  in  the  aggregate 
$2,500,000.00  principal  amount,  which 
may  hereafter  be  issued  to  the  Govern¬ 
ment  under  and  pursuant  to  the  terms  of 
said  Mortgage. 

Stonewall  also  proposes  to  lease  to  Al¬ 
buquerque  and  Albuquerque  proposes  to 
lease  from  Stonewall,  for  a  period  of 
twenty  (20)  years,  and  operate  the  elec¬ 
tric  facilities  to  be  constructed  by  Stone¬ 
wall  under  and  pursuant  to  an  Agreement 
and  Lease  dated  as  of  March  31,  1941 
between  said  companies,  at  a  monthly 
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rental  calculated  to  be  sufficient  to  enable 
Stonewall  to  pay  the  principal  and  inter¬ 
est  of  said  Mortgage  Note  in  accordance 
with  its  terms  over  a  period  of  twenty 
(20)  years  from  the  date  thereof  and  also 
its  corporate  expenses  incident  to  or 
properly  applicable  to  its  activities  as 
owner  and  lessor  of  said  facilities.  Such 
Agreement  and  Lease  will  be  assigned  by 
Stonewall  to  the  Government  as  security 
for  the  Mortgage  Note.  In  addition  to 
leasing  said  facilities,  as  aforesaid,  Stone¬ 
wall  and  Albuquerque  propose  to  enter 
into  an  Option  Agreement,  giving  Albu¬ 
querque  the  option  to  buy  the  facilities 
leased  pursuant  to  said  Agreement  and 
Lease  at  the  actual  legitimate  cost 
thereof.  Rental  payments  received  by 
Stonewall  and  applied  to  payment  of  the 
Mortgage  Notes  will  be  credited  as  pay¬ 
ments  in  reduction  of  the  purchase  price. 
Conveyance  by  Stonewall  pursuant  to  the 
exercise  of  such  option  can  be  made  only 
after  the  interest  and  principal  of  the 
Government  loans  to  construct  the  leased 
facilities  have  been  paid  in  full. 

By  the  Commission. 

[seal!  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-3302;  Filed,  May  6,  1941; 

11:41  a.  m.J 


Federal  Light  &  Traction  Company  pro¬ 
poses  to  sell  or  surrender  to  such  sub¬ 
sidiaries  for  cash  all  Bonds,  Demand 
Notes  and/or  preferred  stock  of  such  sub¬ 
sidiaries  owned  by  Federal  Light  & 
Traction  Company  and  in  certain  in¬ 
stances  proposes  to  acquire  for  cash  cer¬ 
tain  additional  common  stocks  of  such 
subsidiaries  and  in  certain  instances  pro¬ 
poses  to  make  capital  contributions  to 
certain  of  such  subsidiaries,  such  capital 
contribution  to  be  effected  by  the  can¬ 
cellation  by  Federal  Light  &  Traction 
Company  of  open  accounts  due  from 
such  subsidiaries  to  Federal  Light  & 
Traction  Company  and  partial  cancella¬ 
tion  of  Demand  Notes  of  such  subsidiaries 
held  by  Federal  Light  &  Traction  Com- 
j  pany. 

The  cash  proceeds  to  be  received  by 
Federal  Light  &  Traction  Company  as 
the  result  of  such  transactions  aggregat¬ 
ing  $7,834,759.01  will  be  applied  to  the 
redemption  of  $7,928,000  principal 
amount  of  the  company’s  thirty-year 
first  lien  5%  (as  stamped  6%)  sinking 
fund  gold  bonds  due  March  1,  1942  at 


102%  (exclusive  of  accrued  interest)  (less 
$375,211.63  cash  held  by  trustee)  and  to 
the  payment  of  expenses  thereof. 

The  transactions  in  respect  of  each  of 
the  subsidiary  companies  are  as  follows: 

Albuquerque  Gas  and  Electric  Company 
proposes  to  issue  and  sell  $3,000,000  prin¬ 
cipal  amount  of  its  First  Mortgage  Bonds, 
3y2%  Series  due  1966  to  John  Hancock 
Mutual  Life  Insurance  Company,  pur¬ 
suant  to  a  contract  dated  March  27,  1941, 
at  a  price  of  102%  of  the  principal 
amount,  namely  $3,060,000,  thereof  plus 
accrued  interest  to  the  date  of  purchase 
in  a  transaction  not  involving  a  public 
offering.  The  New  Bonds  are  to  be  is¬ 
sued  under  and  secured  by  an  Indenture 
of  Mortgage  and  Deed  of  Trust  to  be 
dated  as  of  April  1,  1941. 

The  Company  also  proposes  to  issue 
and  sell  to  Federal  Light  &  Traction  Com¬ 
pany  14,760  shares  cf  the  Company’s  cap¬ 
ital  stock  of  $100  par  value  at  the  par 
value  thereof,  namely,  $1,476,000. 

The  proceeds  from  the  sale  of  the  New 
Bonds  and  said  capital  stock  aggregating 
$4,536,000,  will  be  applied  as  follows: 


(1)  To  the  retirement  of  all  of  the  Company's  indebtedness  to  Federal,  which 
indebtedness  (exclusive  of  accrued  interest)  is  as  follows: 


First  Mortgage  30  Year  8%  Gold  Bonds  Due  May  1,  1947 . $2,000,000.00 

8%  Demand  Notes _ _ _ _ _ _ _  1,112,604.57 

Open  Account _  1,248,708.34 


[File  No.  70-310] 

In  the  Matter  of  Federal  Light  &  Trac¬ 
tion  Company,  Albuquerque  Gas  and 
Electric  Company,  Deming  Ice  and 
Electric  Company,  the  Las  Vegas 
Light  and  Power  Company,  New  Mex¬ 
ico  Power  Company,  and  the  Tucson 
Gas,  Electric  Light  and  Power  Com¬ 
pany 

NOTICE  OF  AND  ORDER  FOR  HEARING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  5th  day  of  May,  A.  D.  1941. 

Applications  and  declarations  having 
been  filed  with  this  Commission  pursu¬ 
ant  to  the  Public  Utility  Holding  Com-  I 
pany  Act  of  1935  by  Federal  Light  & 
Traction  Company,  Albuquerque  Gas  and 
Electric  Company,  Deming  Ice  and  Elec¬ 
tee  Company,  The  Las  Vegas  Light  and 
Power  Company,  New  Mexico  Power 
Company,  and  The  Tucson  Gas,  Electric 
Light  and  Power  Company;  and 
Such  applications  and  declarations 
concerning  the  following: 

Albuquerque  Gas  and  Electric  Com¬ 
pany,  Deming  Ice  and  Electric  Company, 
The  Las  Vegas  Light  and  Power  Com¬ 
pany,  New  Mexico  Power  Company,  and 
The  Tucson  Gas,  Electric  Light  and 
Power  Company  are  subsidiary  public 
Jj®ity  companies  of  Federal  Light  & 
Traction  Company,  a  registered  holding 
company.  Federal  Light  &  Traction 
Company  owns  substantially  all  of  the 
outstanding  securities  of  such  subsidiaries 
except  $700,000  principal  amount  of  Se- 
A  bonds  of  New  Mexico  Power  Com- 
"“V  which  are  held  by  the  public). 


$4,361,312.91 


(2)  To  the  payment  of  estimated  expenses  of  the  financing _  50,000.00 

(3)  To  be  added  to  general  funds  of  the  Company _  124,687.09 

Total. _ _ _ _ _ _ _  4,536.000.00 


The  Company  also  proposes  to  sell  to 
New  Mexico  Power  Company,  an  Asso¬ 
ciate  Company,  178  shares  of  that  com¬ 
pany’s  $7  Cumulative  Preferred  Stock  at 
cost  to  the  Company,  namely,  $17,780. 

Deming  Ice  and  Electric  Company  pro¬ 
poses  to  issue  and  sell  $300,000  principal 
amount  of  its  First  Mortgage  Bonds, 
31/2%  Series  due  1966  to  John  Hancock 
Mutual  Life  Insurance  Company  pursu¬ 
ant  to  a  contract  dated  March  27,  1941, 
at  a  price  of  100%  of  the  principal 
amount,  namely  $300,000,  thereof  plus 
accrued  interest  to  the  date  of  purchase 


in  a  transaction  not  involving  a  public 
offering.  The  New  Bonds  are  to  be  issued 
under  and  secured  by  an  Indenture  of 
Mortgage  and  Deed  of  Trust  to  be  dated 
as  of  April  1,  1941. 

The  Company  also  proposes  to  issue 
and  sell  to  Federal  Light  &  Traction 
Company  3.364  shares  of  the  Company’s 
capital  stock  of  $100  par  value  at  the 
par  value  thereof,  namely  $336,400. 

The  proceeds  from  the  sale  of  the  New 
Bonds  and  said  capital  stock,  aggregating 
$636,400,  will  be  applied  as  follows: 


(1)  To  the  retirement  of  all  of  the  Company’s  Indebtedness  to  Federal  re¬ 
maining  after  giving  effect  to  the  capital  contribution  proposed  to  be  made 
by  Federal,  hereinafter  described,  which  indebtedness  (exclusive  of  accrued 


Interest)  is  as  follows: 

8%  Demand  Notes . $746,778.04 

Less  capital  contribution _  188,978.04 

-  $557,800.00 

Open  Account _  96,  944.  76 

Less  capital  contribution _  96,944.76 


(2)  To  the  payment  of  estimated  expenses  of  the  financing _  15,500.00 

(3)  To  be  added  to  general  funds  of  the  Company _  63.100.00 


Total _ _ _  636,400.00 


In  connection  with  the  financing  of  the 
Company  hereinabove  described,  Federal 
will  make  a  capital  contribution  to  the 
Company  of  $285,922.80  to  be  effected  by 
the  cancellation  by  Federal  of  the 
company’s  open  account  indebtedness 
amounting  to  $96,944.76  and  $188,978.04 
principal  amount  of  the  Company’s  8% 
Demand  Notes.  The  Company  proposes 


to  enter  the  capital  contribution  on  its 
books  as  a  capital  surplus.  The  capital 
surplus  so  created  will  then  be  eliminated 
by  the  transfer  thereto  of  the  adjusted 
balance  in  the  surplus  deficit  of  the  Com¬ 
pany  of  $285,922.80. 

The  Las  Vegas  Light  and  Power  Com¬ 
pany  proposes  to  issue  and  sell  $225,000 
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FEDERAL  REGISTER,  Wednesday,  May  7,  1941 


purpose  shall  preside  at  the  hearing  in 
such  matter.  The  officer  so  designated 
to  preside  at  any  such  hearing  is  hereby 
authorized  to  exercise  all  powers  granted 
to  the  Commission  under  section  18  (c) 
of  said  Act  and  to  a  trial  examiner  under 
the  Commission’s  Rules  of  Practice: 

It  is  further  ordered,  That  without  lim¬ 
iting  the  scope  of  issues  presented  by 
said  applications  and  declarations,  as 
amended,  particular  attention  will  be 
directed  at  said  hearing  to  the  following 
matters  and  questions: 

(1)  Whether  the  redemption  and  re¬ 
tirements  of  the  Notes,  Bonds  and  Open 
Accounts  of  the  subsidiaries  as  above  de¬ 
scribed  will  be  detrimental  to  the  finan¬ 
cial  integrity  or  will  impair  the  working 
capital  of  any  of  such  subsidiaries. 

(2)  The  facts  and  circumstances  con¬ 
cerning  the  ownership  of  the  Notes, 
Bonds  and  Open  Accounts  of  such  sub¬ 
sidiary  companies  by  Federal  Light  & 
Traction  Company. 

(.3)  Whether  the  accounting  entries 
made  in  connection  with  such  proposed 
transactions  comply  with  the  require¬ 
ments  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  all  rules  and 
regulations  promulgated  thereunder. 

(4)  Whether  the  fees  proposed  to  be 
paid  for  any  and  all  services  performed 
in  connection  with  any  of  such  transac¬ 
tions  are  or  are  not  reasonable. 

(5)  Whether  the  terms  and  conditions 
of  the  proposed  transactions  generally  are 
detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers. 

(6)  What  terms  and  conditions,  if  any, 
are  necessary  to  insure  compliance  with 
the  requirements  of  the  Public  Utility 
Holding  Company  Act  of  1935. 

(7)  Whether  all  proposed  actions  to  be 
taken  comply  with  the  requirements  of 
such  Act  and  rules  and  regulations  pro¬ 
mulgated  thereunder. 

Notice  of  such  hearing  is  hereby  given 
to  such  declarants  or  applicants  and  to 
any  other  person  whose  participation  in 
such  proceeding  may  be  in  the  public  in¬ 
terest  or  for  the  protection  of  investors 
or  consumers.  It  is  requested  that  any 
person  desiring  to  be  heard  or  to  be  ad¬ 
mitted  as  a  party  to  such  proceeding  shall 


file  a  notice  to  that  effect  with  the  Com¬ 
mission  on  or  before  May  17,  1941. 

By  the  Commission. 

[  seal!  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-3303;  Filed,  May  6,  1941; 
11:41  a.  m.] 


UNITED  STATES  CIVIL  SERVICE 

COMMISSION. 

Condition  of  the  Apportionment  at 

Close  of  Business  Wednesday,  April 

30,  1941,  Based  on  1940  Census 

Important:  Although  the  apportioned 
classified  Civil  Service  is  by  law  located 
only  in  Washington,  D.  C.,  it  nevertheless 
includes  only  about  half  of  the  Federal 
Civilian  positions  in  the  District  of  Co¬ 
lumbia.  Positions  in  local  post  offices, 
customs  districts  and  other  field  services 
outside  of  the  District  of  Columbia  which 
are  subject  to  the  Civil  Service  Act  are 
filled  almost  wholly  by  persons  who  are 
local  residents  of  the  general  community 
in  which  the  vacancies  exist.  It  should 
be  noted  and  understood  that  so  long  as 
a  person  accupies,  by  original  appoint¬ 
ment,  a  position  in  the  apportioned  serv¬ 
ice,  the  charge  for  his  appointment 
continues  to  run  against  his  State  of 
original  residence.  Certifications  of 
eligibles  are  first  made  from  States  which 
are  in  arrears. 


State 

Number  of 
positions 
to  which 
entitled 

Number 
of  posi¬ 
tions 
occupied 

IN  ARREARS 

1.  Virgin  Islands . . . 

12 

0 

2.  Puerto  Rico . . 

866 

45 

3.  Hawaii . . 

196 

20 

4.  Alaska.. . . 

34 

11 

5.  California . . . . 

3.  199 

1, 085 

0.  Texas . 

2, 970 

1,  404 

7.  Louisiana . 

1,095 

529 

8.  Michigan . . 

2,  434 

1,  266 

9.  Arizona.. . 

231 

126 

10.  South  Carolina . 

880 

517 

11.  New  Mexico . . . 

246 

1.55 

12.  Kentucky . 

1,318 

831 

13.  Mississippi . . . 

1,011 

648 

14.  Georgia . 

1,448 

928 

15.  Alabama . 

1,312 

874 

16.  Arkansas . . . . . 

903 

605 

17.  North  Carolina . 

1, 654 

1,  121 

18.  Ohio.. . . . 

3,  199 

2,215 

19.  Nevada . . 

51 

36 

N  umber  of 

Number 

State 

positions 

I  of  posi- 

to  which 

I  tions 

entitled 

1  occupitMi 

IN  ARREARS — Continued 


20.  Now  Jersey . 

1,926 

1,403 

21.  Tennessee . 

1,350 

1,088 

22.  Florida . 

879 

719 

23.  Oklahoma _ 

1,082 

965 

24.  Indiana.. . 

1,587 

1. 435 

25.  Illinois . 

3, 657 

3,  322 

26.  Idaho..  . . 

243 

228 

27.  Wisconsin. .  ... 

1,453 

1,382 

28.  Delaware  . 

123 

119 

29.  West  Virginia . 

881 

860 

30.  Washington . . 

804 

789 

31.  Oregon... . .  . 

505 

501 

32.  New  York . . 

6,  242 

6.212 

IN  EXCESS 


33.  Missouri . 

1,  753 

1,771 

34.  Minnesota . . . 

1,293 

1,317 

35.  Colorado . . 

520 

533 

36.  Vermont . . 

166 

171 

37.  Pennsylvania . 

4.584 

4,  739 

38.  Connecticut _ _ 

791 

826 

39.  New  Hampshire . . 

228 

239 

40.  Maine  . . . 

392 

413 

41.  Massachusetts . 

1.999 

2,  146 

42.  Iowa.  . .  . 

1.  175 

1,  263 

43.  Wyoming.. _ _ 

116 

128 

44.  Rhode  Island _ _ 

330 

377 

45.  Utah..  . 

2.55 

301 

46.  South  Dakota . . 

298 

358 

47.  Montana . . 

2.59 

33.5 

48.  Kansas  . . 

834 

1,141 

49.  Nebraska . . . 

64)9 

848 

50.  North  Dakota . . 

297 

431 

51.  Virginia.  . . 

1,240 

2,  128 

52.  Maryland . . . . 

843 

2.  250 

53.  District  of  Columbia. . . 

307 

8,  924 

GAINS 


By  appointment . 405 

By  transfer . 75 

By  reinstatement . . . 6 

By  correction. .  2 

Total. .  4*4 


LOSSES 

By  separation . 235 

By  transfer.. . 152 

By  correction .  3 

Total  .  390 

Total  appointments .  62,078 


Note. — Number  of  employees  occupying  ap¬ 
portioned  positions  who  are  excluded  from 
the  apportionment  figures  under  sec.  3,  Rule 
VII,  and  the  Attorney  General’s  Opinion  of 
August  25.  1934,  18.174. 

By  direction  of  the  Commission. 

Lseal]  L.  A.  Moyer, 

Executive  Director, 
and  Chief  Examiner. 

[F.  R.  Doc.  41-3304;  Filed,  May  6,  1941; 
11:46  a.  m.l 


